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Constitutional
developments in Mexico
- effects on the antitrust

landscape

Marta Loubet Mezquita
Ritch Mueller y Nicolau, Mexico City

Julia Fuentes Andersson

Ritch Mueller y Nicolau, Mexico City

Introduction

On 20 December 2024, the Mexican President, Claudia Sheinbaum, published
in the Official Daily of the Federation (DOF or Diario Oficial de la Federacion) a decree
that amended and added several articles to the Political Constitution of the United
Mexican States (the ‘Reform’). Among other amendments, the Reform eliminates
seven autonomous government bodies (OCAs or Organismos Constitucionales
Autdnomos), including the current Mexican competition authorities, the Federal
Economic Competition Commission (COFECE or Comisién Federal de Competencia
Economica) and the Federal Telecommunications Institute (IFT or Instituto Federal
de Telecomunicaciones, the regulator for the telecoms and broadcasting sectors).

The Reform was presented by President Claudia Sheinbaum’s predecessor,
former President Andrés Manuel Lépez Obrador (both part of the same ruling
party, Morena or Movimiento Regeneraciéon Nacional), in February 2024, and
operationalises the government’s stated intention to remove the independence
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of OCAs, such as COFECE and the IFT, that have resisted its political agenda. In
eliminating agencies that are independent, such as COFECE and the IFT, the
Reform proposes to merge and transfer their powers to the executive branch.

According to the Reform, it will enter into force (in respect of competition
matters), and COFECE and the IFT will be extinguished, 180 days after the Mexican
Congress issues the implementing secondary laws. Although the organisational
structure and current legislation on economic competition remain in force,
the 2025 budget approved for both COFECE and the IFT is two-thirds less than
the competition authorities requested, creating significant challenges for their
operations and a slowdown in their activities.

The Reform heralds a new framework for Mexican competition regulation and
creates uncertainties which may hinder compliance with its obligations under
international treaties such as the Agreement between the United States of America,
the United Mexican States, and Canada (USMCA). While the history of Mexican
competition law can be traced back to the 19th century, with the inclusion of article
28 to the Political Constitution of the United Mexican States (the ‘Constitution’) of
1857 prohibiting monopolies, this prohibition was not operational until 1994 with
the promulgation of the Federal Economic Competition Law (LFCE or Ley Federal
de Competencia Economica). As will be addressed herein, the LFCE was enacted as
part of the negotiations and signing of the North American Free Trade Agreement
(NAFTA) with Canada and the United States, as member countries were required
to adopt and enforce competition laws.

This article will be structured in three main sections, apart from this introduction
and the conclusion. First, it summarises the history of Mexican competition law.
Second, it briefly describes the current Mexican antitrust regulatory framework.
Third, it describes the Reform and the three current initiatives to replace the LFCE
and create a new competition authority. Finally, it concludes with the effects we
expect these developments in Mexican competition law to produce.

History of Mexican competition law

Mexican antitrust law had its first antecedent with the promulgation of the
Constitution of 1857. Article 28 prohibited monopolies with some exceptions
for certain sectors that were reserved to the government (eg, postal services,
coinage, energy, etc).

Throughout the years, additional constitutional developments occurred,
but these did not lead to any significant amendments to the Mexican antitrust
legal framework, nor was the existing prohibition vigorously enforced. In fact,
between the 1940s and 1980s there was a pronounced disinterest for competition
policy and enforcement in favour of protectionism and price controls, subsidies
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of parastatal companies and, more generally, an almost complete closure of the
Mexican economy to the outside world.

The constitutional reform of 1983 defined basic competition concepts such as:
e the prohibition of monopolies and monopolistic practices;
¢ the obligation to create a law that severely punishes concentration in essential

consumer goods aimed at price increases;
® severe penalties for agreements or practices by economic agents that seek to

avoid competition and free market entry; and
* empowering competent authorities to effectively pursue such practices.
This reform reflected the willingness to open the Mexican economy but it did not
create the necessary enforcement framework. In particular, it did not create an
institution to defend competition in Mexico.

Today’s Mexican antitrust legal framework began with the first Mexican
competition authority, the Federal Competition Commission (the CFC) in
December 1992, and the enactment of the Federal Economic Competition Law
in 1993 (the first version of the current LFCE), which came into force in 1994.
This law was issued to implement obligations in NAFTA (now replaced by the
USMCA). NAFTA aimed to eliminate trade barriers and promote economic
integration among the North American countries and, as part of that mandate,
required the signatories to prevent anti-competitive practices and promote fair
competition. The CFC was a decentralised agency of the Ministry of Commerce
and Industrial Development (Secretaria de Comercio y Fomento, predecessor to
the current Secretaria de Economia) with technical and operational autonomy
(but not de facto).

The first Federal Economic Competition Law was amended in 2006 and in 2011,
and finally repealed in 2014, after the 2013 constitutional reform, with the issuance
of the LFCE. The 2013 constitutional reform or the so-called Pact for Mexico (Pacto
de México) by President Enrique Pefia Nieto designed 95 public policy proposals,
which included the redesign of the Mexican competition authority as an OCA -
which would create COFEC - the reform of the LFCE, the creation of specialised
antitrust courts, and a telecom reform bill that would create the IFT. These reforms
also amended the Federal Criminal Code to criminalise the practices prohibited
by Article 28 of the Constitution.

Among the multiple reforms in the Mexican antitrust legal framework, the 2013
constitutional reform stands out for creating this new institutional design, with
the creation of COFECE and the IFT as OCAs, with de facto independence in
decision making and operation.!

1 CISzymanski, DL Galindo, & J Barba (nd), An Uncertain Future for Economic Competition in
Mexico (Chambers), https://chambers.com /content/item /6079, accessed 2 June 2025.
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OCAs were created in the late 20th and early 21st centuries as the result of a
long struggle to limit the centralised power of the state and respond to social
demands for greater transparency, justice and equity in public decision-making.
The historic concentration of power in the Federal Executive, especially during
the regime of the Institutional Revolutionary Party (PRI or Partido Revolucionario
Institucional), created a context of limited accountability and scarce transparency
that primarily benefited a political and economic elite.’?

These authorities are not subject to the traditional separation of powers and
were created by the different Constitutions, at different times, with their own
competences to be exercised directly, without the intervention of the executive,
legislative or judicial branches, and which are accompanied by administrative and
financial autonomy.*

COFECE and the IFT are therefore authorities with technical, operational,
regulatory and budgetary autonomy, ensuring that their decision-making processes
(regarding their agendas, proceedings or sanctions) may not be influenced by
any individual, shielded from government interference and political pressure.”
The selection processes in COFECE and the IFT are clear and transparent,
fundamentally based on technical requirements, and both authorities can
independently decide on required budgetary matters for their duties.

As explained by the former President of COFECE, Alejandra Palacios,
operational independence means that staff and decision-makers of antitrust matters
must perform their duties without seeking or accepting instructions when carrying
out their duties and exercising their powers either from the government or any
business entity.” The Reform has eliminated COFECE and the IFT’s independence
from Article 28 of the Constitution. As will be explained in the following sections,
the initiatives to enact secondary legislation or to reform the current LFCE do not
guarantee the same level of autonomy in the decision-making process of the new
proposed competition authority.

2 Data Civica, S Wells, A Franco, I Arteta, M Meltis & V Patraca, Andlisis de la propuesta de reforma
constitucional de los drganos autonomos (Data Civica, October 2024), https:/ /media.datacivica.
org/pdf/analisis_propuesta_reforma_constitucional_oca.pdf, accessed 2 June 2025.

3 Ibid.

4 S Loépez Ayllén, L Ojeda, C Hernandez & GM Cejudo Ramirez, La desaparicion de los organos
auldnomos (reformas en materia de simplificacion administrativa) (Biblioteca Juridica Virtual del
Instituto de Investigaciones Juridicas de la UNAM). https: / /archivos.juridicas.unam.mx/
www /bjv/libros /15 /7483 /8.pdf, accessed 2 June 2025.

5 A Palacios, ‘Mexico’s Sheinbaum Walks a Fine Line on its Antitrust Reform’ (Centro Competencia
(re-publication from the Wilson Center), 20 November 2024), https: / /centrocompetencia.
com /mexicos-sheinbaum-wantitrust-reform /

6 Ibid.
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Current Mexican antitrust regulatory framework

The LFCE regulates Article 28 of the Constitution with respect to free competition,
economic competition, monopolies, monopolistic practices and concentrations.

With respect to potentially anti-competitive practices, the LFCE distinguishes
between anti-competitive behaviours, as ‘absolute monopolistic practices’ (prdcticas
monopdlicas absolutas), and abuse of dominant position, as ‘relative monopolistic
practices’ (prdcticas monopolicas relativas).

Absolute monopolistic practices are illegal agreements between competitors
with the purpose or effect of manipulating prices, restricting supply, segmenting
markets or bid rigging, and exchanging information with any of the previous
objectives or effects, as set out under Article 53 of the LFCE. These practices are
‘per se’ illegal and do not permit any justification or further examination of their
effects on the market or the intentions of those who are involved.

For such practices, economic agents may face fines or penalties for having
committed or participated directly in the commission of one or for having assisted,
encouraged or induced the commission of such practice. In practice, COFECE
is extremely strict with the qualification of activities that it considers as absolute
monopolistic practices and sanctions both the effects and the purpose of occurring
in one of these practices. Likewise, COFECE may prove the existence of such
absolute monopolistic practices through indirect evidence.

The current penalties for the commission of absolute monopolistic practices
described above include:

e fines of up to ten per cent of the revenues of the fined economic agent for having
committed the practice, regardless of the civil and criminal liability incurred;

e disqualification for up to five years from holding management positions for
executives participating directly or indirectly in these practices;

* fines up to the equivalent of 200,000 UMAs’ (MXN$22.6m or approximately

US$1.2m) for individuals who participated directly or indirectly in these practices;
* fines up to the equivalent of 180,000 UMAs (MXN$20.4m or approximately

US$1.04m) for those who have aided, abetted, encouraged or induced its

commission; and
e criminal penalties of five to ten years in prison, in accordance with the Federal

Criminal Code.

Relative monopolistic practices are behaviours by companies with substantial power
in a relevant market which have or may have as their object or effect, in the relevant
market or in any related market, to unduly displace other market participants,

7 The daily value of the Unit of Measure and Update (UMA or Unidad de Medida y Actualizacion)
for 2025 is MXN$113.14. The exchange rate that was used for the purposes of the calculation is
the amount of MXN$19.610 per US dollar, applicable on 2 May 2025.
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substantially impede their access or establish exclusive advantages in favour of one

or several economic agents. Only the following practices described under Article

56 of the LFCE can be considered as relative monopolistic practices:

* market segmentation;

¢ fixing resale prices;

e tied sales;

® exclusivity;

e refusal to deal;

® boycott;

® price gouging;

® loyalty or conditional sales discounts;

e cross-subsidies;

® price discrimination;

e cost increases and demand restriction;

® denial of access or discriminatory access to essential inputs; and

® margin squeezing.

In contrast to absolute monopolistic practices, which are inherently unlawful,

relative monopolistic practices are not deemed unlawful and are not penalised

if the economic agent demonstrates that they improve consumer welfare by
favourably affecting the process of competition and free market entry, and by
generating efficiency gains that outweigh and potential anti-competitive effects.

The current penalties for the commission of relative monopolistic practices

described above include:

¢ fines of up to eight per cent of the revenues of the fined economic agent for
having committed the practice, regardless of the civil liability incurred;

e disqualification for up to five years from holding management positions for
executives participating directly or indirectly in these practices;

* fines up to the equivalent of 200,000 UMAs (MXN$22.6m or approximately
US$1.2m) for individuals who participated directly or indirectly in these
practices; and

* fines up to the equivalent of 180,000 UMAs (MXN$20.4m or approximately
US$1.04m) for those who have aided, abetted, encouraged or induced its
commission.

With respect to mergers, the LFCE prohibits ‘illicit concentrations’: concentrations

that have the purpose or effect of hindering, diminishing, damaging or preventing

free competition or economic competition.

The LFCE states that if any transaction meets or exceeds one or more of the
three statutory thresholds set forth in Article 86, then such proposed transaction
must be notified to, and approved by, COFECE prior to closing, unless a clear
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exemption to the antitrust clearance requirement is applicable under Article 93

of the LFCE. The three statutory thresholds are as follows:

1. If the transaction, in one or in a series of events, is directly or indirectly worth
in Mexico® an amount exceeding of 18 million UMAs® (MXN$2.04bn or
approximately US$103.8bn).

2. If the transaction implies, in one or in a series of events, the accumulation
of 35 per cent or more of the assets or stock of an economic agent, which
has assets in Mexico or annual sales originated in Mexico in an amount
exceeding 18 million UMAs (MXN$2.04bn or approximately US$103.8bn).

3. This third threshold comprises two sections:

a. the transaction involves, in one or in a sequence of acts, an accumulation
of assets or capital stock in Mexico exceeding 8.4 million UMAs
(MXN$950.3m or approximately US$48.5m); and

b. the economic agents participating in the transaction, jointly or
separately, have assets in Mexico or annual sales accrued in Mexico
exceeding 48 million UMAs (MXN$5.4bn or approximately
US$276.9bn).

Finally, the LFCE regulates the so-called ‘special proceedings’ to identify and

eliminate unjustified barriers to competition, whether they are regulatory

or structural, and to regulate access to products that are essential inputs for
certain industries.

Reform and initiatives

The Reform

As mentioned above, the Reform was published on 20 December 2024. Its
stated objective was to simplify the structure of the government, eliminate
administrative redundancies that increase operating costs, and to simplify
governmental processes.

The most relevant amendments from a competition perspective were the
following.

8 The amount refers to the value that the transaction represents, not only regarding the purchase
price or consideration, but may include other elements such as assumption of liabilities or
exchange of assets. Moreover, the thresholds geographically limit the calculation to the effects
of the transaction in Mexico.

9 Asmentioned above, the daily value of the UMA for 2025 is MXN$113.14 pesos and that the
exchange rate that was used for the purposes of the calculation is the amount of MXN$19.610
Mexican pesos per Dollar, applicable on 2 May 2025.
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The elimination of COFECE and the IFT, and the transfer of their legal
authority (in the case of the IFT only regarding competition in the
telecommunications and broadcasting sectors) to the Federal Executive,
under the Ministry of Economy (Secretaria de Economia) to be merged

and exercised through the creation of a new government agency on
competition matters.

The grant to the Federal Executive of the legal authority to issue
administrative regulations of general application on competition matters
and establishing that general norms and acts issued by said branch on
competition matters, or omissions, may be challenged only by means of

an indirect constitutional challenge procedure (amparo) and may not be
suspended. Moreover, fines and remedies imposed by the Federal Executive
through the new government agency will be enforced once the resolution
of any indirect constitutional challenge procedure (amparo) that is initiated
against it is issued, and the constitutional challenge procedures (amparo)
will be dealt with by specialised judges and courts.

Establishing that ordinary or constitutional appeals will not be admitted
against intra-procedural acts. Only legal provisions applied in the
proceedings implemented in the form of a trial, violations of law contained
in the resolution, or during the proceedings may be challenged and only
after the final resolution of the proceedings has been issued.

Establishing that the new competition agency will have legal personality
and its own assets, technical and operational independence in its decisions,
organisation and operation, and will guarantee the separation between

the authority that investigates and the authority that resolves any such
proceedings.

Finally, establishing that, before the Reform is enacted, any acts issued by
COFECE and IFT shall have full legal effects.

In respect of competition matters, the Reform shall enter into force 180 days after
the Mexican Congress issues the implementing secondary laws, and COFECE and
the IFT shall be extinguished at that same time. Until then, COFECE and the IFT
continue to operate and maintain their full authority over competition matters.

The initiatives

THE FIRST INITIATIVE

Congressman Alfonso Ramirez Cuéllar, vice-coordinator of the Morena

Parliamentary Group, submitted for the consideration of the Mexican Chamber

of Deputies an initiative with a draft decree to issue the Federal Antimonopoly
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and Competition Law (the ‘First Initiative’), which was published in the DOF on
18 February 2025.1

The First Initiative proposed the creation of the National Agency for Competition
and Economic Welfare (the ‘Agency’ or Agencia Nacional para la Competencia y el
Bienestar Economico), replacing COFECE and the IFT (the latter only in matters
related to competition). The Agency would constitute a public decentralised
organisation, with its own legal personality and patrimony, endowed with technical
and operational independence in its decisions, organisation and functioning,
as well as professional and impartial in its actions. Despite these attributes, the
Agency would depend on the executive branch, as opposed to COFECE’s and the
IFT’s constitutional autonomy.

The new Agency would preserve the distinction between the Antitrust
Prosecutor’s Office, which is the body responsible for investigation (currently called
the Investigating Authority), and the Board of Commissioners (Pleno), which is
the governing and resolution body of the authority. Unlike the current Board of
Commissioners of COFECE with seven members, the Agency would be composed
of five commissioners, and the selection of these commissioners would also be
subject to new criteria and procedures, through a public call for applications.

The First Initiative essentially takes up the wording of the LFCE, however, it
does propose significant changes to substantive issues of the Mexican Antitrust
regulation. Regarding merger control, it proposes a reduction of the amounts
contemplated in the statutory merger control thresholds, set forth in Article 86
of the LFCE, to determine if a transaction requires prior authorisation. It also
contemplates an entirely new threshold related to collaboration agreements.

As for coercive measures, fines and sanctions, the First Initiative proposes
to significantly increase the amount and the basis for their calculation and to
incorporate new categories of fines. Regarding the basis for calculation of fines, the
references to the percentage of the economic agent’s income would be expanded so
that they would apply instead by reference to the income of the economic interest
group (GIE or grupos de interés economico) to which the fined economic agent belongs.

Finally, various deadlines would be reduced to expedite certain processes and,
more relevantly, the maximum duration for investigating monopolistic practices,
whether through collusive agreements or abuse of dominant position (referred
to as ‘absolute monopolistic practices’ and ‘relative monopolistic practices’,
respectively, in the LFCE), would be reduced from 600 days to 480 days in total.

10 See https:/ /gaceta.diputados.gob.mx /PDF /66 /2025 /feb /20250218-11-1-1.pdf.
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THE SECOND INITIATIVE

On 13 March 2025, the head of the Federal Executive sent a new initiative, backed
by President Claudia Sheinbaum, with a draft decree proposing substantial changes
to the LFCE and the Federal Law of Parastatal Entities (Ley Federal de las Entidades
Paraestatales) to the National Commission for Regulatory Improvement (CONAMER
or Comision Nacional de Mejora Regulatoria): an initiative that was later withdrawn from
the CONAMER’s website without justification (the ‘Second Initiative’).

The Second Initiative proposes four fundamental amendments to the LFCE on
the following topics:
® changesin the organisational structure and adjustment of the powers of the new

proposed competition authority;
¢ regulatory adjustments;
¢ strengthening of powers and improvement of procedures to combat monopolies;

and
® changes in telecommunications and broadcasting.
Regarding the first topic, the Second Initiative proposes the creation of the National
Antimonopoly Commission (CNA or Comision Nacional Antimonopolio). The CNA
would be a decentralised public entity under the Ministry of Economy, with legal
personality and its own patrimony.

The CNAwould, as would the Agency proposed by the First Initiative, preserve the
distinction between the Investigating Authority and the Board of Commissioners
(Pleno), which would comprise five commissioners (unlike the current seven
commissioners at COFECE). These commissioners would be appointed in a
staggered manner by the head of the Federal Executive and ratified by the Senate.
The president of the board would be appointed by the Executive Branch, which
eliminates the possibility of having a selection process for aspiring commissioners
(as opposed to the First Initiative).

Regarding regulatory adjustments, among other proposed amendments, the
CNA would have greater investigative powers, with enhanced tools — including
inspections, surveys, and data collection - to gather relevant information. As to
merger control, the Second Initiative proposes extending from one to five years
the period during which the CNA may investigate the transactions that do not
require prior notification and that have not been notified, and clarifies that in the
case of a transaction composed of a succession of acts, the five-year period would
begin from the realisation of the last act in the succession.

The Second Initiative also redefines certain concepts such as substantial
power, entry barriers and related markets, and reinforces the importance of
transparency by mandating the publication of stenographic versions of the Board
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of Commissioners’ sessions and stating that the language of the board’s resolutions
must be accessible, for consumers and economic agents.

Regarding the third topic, on the strengthening of powers and improvement
of procedures to combat monopolies, the Second Initiative aims to improve the
competition authority’s procedures to make them faster and more efficient. In
the context of absolute monopolistic practices, as defined in Section III herein, it
redefines the concept of ‘information exchanges between competitors’ to specify
that anti-competitive information exchanges do not require a prior agreement
by the parties to be sanctioned. Moreover, the Second Initiative proposes to
include exploitative practices, such as excessive pricing and supply restrictions,
as part of the conduct that the NCA may now investigate and sanction as relative
monopolistic practices.

The Second Initiative also proposes increased sanctions, fines and deterrents
from those regulated in the LFCE for various anti-competitive practices: for
example, for obstructing or impeding dawn raids. It also proposes new sanctions
for engaging in absolute monopolistic practices, such as disqualification from
participating in federal or local public procurement for a period ranging from of
a minimum of six months to five years.

The Second Initiative also proposes lowering the monetary thresholds set forth
in Article 86 of the LFCE to determine if a transaction requires prior authorisation,
and eliminating two of the exemptions to the obligation of prior approval by
COFECE set out in Article 93 of the LFCE.

Finally, the Second Initiative introduces a new section in the Federal Competition
Law to address measures aimed at ensuring fair competition and preventing
monopolistic practices in the telecommunications and broadcasting sectors.

THE THIRD INITIATIVE

On 24 April 2025, President Claudia Sheinbaum sent a draft decree proposing
substantial changes to the LFCE and the Federal Law of Parastatal Entities to the
Mexican Senate (the “Third Initiative’),'! to be reviewed and presented for a vote
of the Mexican Congress in an extraordinary session that is expected to take place
in the coming weeks.

Similarly to the Second Initiative, its stated objectives include to (1) amend the
organisational structure and adjust the attributions for the CNA as a new antitrust
authority, (2) strengthen the powers and improve proceedings to fight monopolies,
and (3) amend certain provisions regarding telecommunications and broadcasting.

11 Please see: https:/ /infosen.senado.gob.mx /sgsp /gaceta,/66,/1,/2025-04-25-1 /assets /
documentos /INICIATIVA_EJECUTIVO__EN_MATERIA_DE_COMPETENCIA_
ECON%C3%93MICA.pdf.



66 CoMPETITION LAw INTERNATIONAL Vol 21 Nol June 2025

The organisational structure proposed by the Third Initiative is similar to
the Second Initiative, as it also proposes the elimination of COFECE and its
replacement with the CNA as a decentralised public agency of the Ministry of
Economy with legal personality and its own assets, administrative autonomy
and technical and operational independence in its decisions, organisation and
operation. As set out in the Reform, the CNA would assume the IFT’s functions in
competition matters in the telecommunications and broadcasting sectors, which
would be addressed in a new section in the LFCE.

Moreover, regarding the organisational structure of the CNA, and as proposed
by the First and Second Initiative, the CNA would preserve the distinction between
the Investigating Authority and its Board of Commissioners (Pleno) would comprise
five commissioners. All commissioners would be appointed by the head of the
Federal Executive, the President, and ratified by the Senate.

Despite the CNA’s alleged autonomy, it proposes eliminating the authority’s
powers to issue opinions on public policies, laws and initiatives of laws, regulations
and preliminary drafts of regulations and administrative acts in general, unless it
is expressly requested by the Federal Executive. Additionally, the Third Initiative
sets out that state-owned enterprises will now be considered to be exempt from
the LFCE, such as PEMEX and CFE, the Mexican state-owned companies in the
markets for petroleum and electricity.

Regarding the second topic, on strengthening the CNA’s powers and improve
proceedings, in the Third Initiative, proceedings remain similar to the current
legislation with certain amendments, which mainly imply shorter deadlines and
stronger fines. The Third Initiative proposes amending Article 94 of the LFCE,
with the purpose of making the timeframe for the CNA’s investigation proceedings
related to essential inputs and barriers to competitions shorter, from 60 to 40 days
to issue its preliminary opinion.

Moreover, the maximum timeframe to investigate monopolistic practices is also
reduced from 600 business days to 480 business days, and the maximum period
in which the CNA would need to issue a resolution regarding merger control
is also reduced from 60 to 30 business days (once the file is considered to be
‘admitted’, ie, once the notifying parties have addressed the authority’s requests
for information), which can only be extended for 20 additional business days in
exceptionally complex cases. Finally, the Third Initiative extends from one to
three years the term to investigate transactions that did not require notification
under the merger control regime but that could still generate negative effects
on competition.

The Third Initiative proposes including proceedings that already existed but
that were not included in the current LFCE, such as the ‘Procedure for Verification
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of Compliance with Obligations’ (Procedimiento de Verificacion de Cumplimiento de
Obligaciones), created to discourage the omission of merger notifications, and
the ‘Procedure for Qualification of Information’ (Procedimiento de Calificacion
de Informacion) or attorney-client privilege proceedings. Moreover, it proposes
redesigning the immunity programme, by limiting the timeframe when an
economic agent may apply for full immunity, which must be prior to the initiation
of the formal investigation.

As opposed to the Second Initiative, the Third Initiative does not include
exploitative practices, such as excessive pricing and supply restrictions, as relative
monopolistic practices. However, it does broaden the scope of these relative
monopolistic practices including, as an object or effect to establish a relative
monopolistic practice in accordance with Article 54 of the LFCE, the unlawful
limitation of the ability of other economic agents to compete in the markets.
Regarding absolute monopolistic practices, it also proposes eliminating the
requirement set forth in the current Article 53 requiring proof of a prior agreement
to sanction the exchange of information between competitors, so that the mere
exchange of information could be sanctioned if the rest of the requirements are
met, which now refers not only to competitors, but also to potential competitors.

Regarding sanctions and fines, as for the First and Second Initiatives, the Third
Initiative also proposes increased (and, in certain instances, even doubled)
sanctions, fines and deterrents from those regulated in the LFCE, and the
inclusion of new sanctions for engaging in absolute monopolistic practices,
such as temporary disqualifications from participating in federal or local public
procurement for up to five years.

The maximum fines for the commission of absolute monopolistic practices are
increased from ten per cent to 20 per cent of the revenues of the economic agent
involved; the maximum fines for the commission of relative monopolistic practices
and unlawful concentrations are increased from eight per cent to 15 per cent of
the revenues of the economic agent. In addition, gun jumping may be fined up
to ten per cent of the revenues of the economic agent (as opposed to the current
five per cent) and, if the CNA has previously objected to a transaction but the
notifying parties proceed to complete it regardless of the authority’s objection,
the infringing party may be fined up to 15 per cent of its revenues.

As to the Third Initiative’s impact on merger control thresholds, as per the two
previous initiatives, the proposal is to reduce these thresholds and to eliminate two
exceptions currently regulated in the LFCE, which means that more transactions
will need to be notified under the new regime. The table below summarises the
reductions to the merger control thresholds proposed by the First, Second and
Third Initiatives, as opposed to the current thresholds under Article 86 LFCE:
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Thresholds

Art 86 LFCE

18 million UMAs'?

Section | MXN$2,036,520,000

COMPETITION LAW INTERNATIONAL

Art 92 First Initiative

14 million UMAs
MXN$1,583,960,000

Vol 21

Art 86 Second
Initiative

15 million UMAs
MXN$1,697,100,000

Nol June 2025

Art 86 Third Initiative

16 million UMAs
MXN$1,810,240,000.00

US$103,853,744.36
35% or more of

US$80,775,134.50
30% or more of

US$86,544,786.97
30% or more of

US$92,314,439.43
30% or more of assets/

Second Part MXN$5,430,720,000

MXN$4,525,600,000

MXN$4,525,600,000

assets/shares assets/shares assets/shares EIES
Section Il 18 million UMAs 14 million UMAs 15 million UMAs 16 million UMAs
MXN$2,036,520,000 | MXN$1,583,960,000 | MXN$1,697,100,000 | MXN$1,810,240,000.00
US$103,853,744.36 | US$80,775,134.50 US$86,544,786.97 US$92,314,439.43
) 8.4 million UMAs 5 million UMAs 6.4 million UMAs 7.4 million UMASs
iﬁ;:'g:r't" T [ MXN$950,376,000 | MXN$565,700,000 | MXN$724,096,000.00 | MXN$837,236,000.00
US$48,465,080.70 US$28,848,262.32 US$36,925,775.77 US$42,695,428.24
48 million UMAs 40 million UMAs 40 million UMAs 40 million UMAs
Section Il -

MXN$4,525,600,000.00

US$276,943,318.29

US$230,786,098.57

US$230,786,098.57

US$230,786,098.57

When the originating
act or succession

of acts constitute

a collaboration
agreement in

which two or

New more Economic
threshold Agents participate
proposed whose annual sales
by the First | originated in the
Initiative national territory or
assets in the national
territory jointly or
separately, amount,
directly or indirectly,
to more than 14
million UMA:s.

14 million UMAs

MXN$1,583,960,000

US$80,775,134.50

N/A

N/A

12 As mentioned above, the daily value of the UMA for 2025 is MXNS$1138.14 and the exchange rate that was used for the
purposes of the calculation is MXN$19.610 per US dollar, applicable on 2 May 2025.
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The Third Initiative proposes a transitory regime in its transitory articles, stating
that until the Board of Commissioners of the CNA is integrated, COFECE would
continue to operate under the current legal framework; the proceedings initiated
by COFECE and the IFT (in matters of economic competition, preponderance
and cross-participation) would continue to be processed in accordance with the
provisions in force at the time such proceedings were initiated.

The Board of Commissioners of the CNA shall be considered ‘integrated’
once the five Commissioners of the Board of Commissioners of the CNA are
appointed and ratified and its President has been appointed. According to the
Third Initiative, this must occur no later than 30 June 2025, which contradicts
the abovementioned deadline set out for the Reform, which established that
the Reform shall enter into force 180 days after the Mexican Congress issues the
implementing secondary laws.

As mentioned, the Third Initiative is expected to be reviewed and presented for a
vote of the Mexican Congress in the coming weeks and will most likely be approved.

Conclusion

The Reform reflects the view of the executive branch concerning OCAs and their
functions. The proposed initiatives further confirm this vision by reaffirming the
Ministry of Economy’s, and indirectly, the executive branch’s, influence on the
new competition authority and competition policy and enforcement in general.

Although the new authority would technically be autonomous in its functions,
by being a part of the Ministry of Economy, given the drafting of the proposed
initiatives we expect that it will align with the executive branch’s objectives and
public policies. Clear examples of this proposed influence in antitrust matters are:
* the proposed appointment of the Board of Commissioners by the executive;

e the reinforced investigative powers;

¢ the elimination of the competition authority’s powers to issue opinions on public
policies, initiatives, regulations and administrative acts in general; and

¢ for state-owned enterprises to be exempt from the LFCE.

As opposed to other jurisdictions, where competition authorities operate within the

executive government, as mentioned above, the autonomy of certain authorities

has been fundamental in Mexico due to its historical fight against centralisation

and political interference.

On the other hand, one of the positive outcomes of the Reform may be the merger
of the two competition authorities, as explained by COFECE’s Commissioner
Rodrigo Alcdzar Silva in an article for El Economista in February 2025. The
distinction between matters related to telecoms and broadcasting sectors, under
the IFT’s jurisdiction, and other matters, led to several jurisdictional disputes
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between the IFT and COFECE. These disputes were lengthy and, at times, lasted
much longer than the legal timeframe for their resolution, further undermining
the timely completion of certain transactions."

Moreover, the proposed initiatives’ expedited processes may also be considered
a positive outcome of the reform of the Mexican antitrust legal framework, which
reflects more accurately the actual timeframes that COFECE has needed to resolve
its proceedings, as well as strengthened enforcement and fining powers.

Regardless of the challenges related to this new era of the Mexican antitrust legal
framework for practitioners and economic agents (eg, by lowering merger control
thresholds or increasing sanctions), the regulatory uncertainties caused by the
actual Reform and the potential politicisation of the competition authority may
create distrust from foreign investors and impact the business climate in Mexico.
These uncertainties compound those already facing the Mexican economy given
its trade relations with Canada and the US. These are currently under strain by the
US’s imposition of tariffs on certain imports from Canada and Mexico.

In view of the three initiatives discussed, and more specifically the Third
Initiative — which has been sent to the Mexican Senate for review and approval by
the Mexican Congress and is expected to be enacted — the expectations are that
competition enforcement in Mexico will be politicised and that it will impact the
authority’s functions and technical quality. The politicisation of the authority is
likely to mainly affect certain sectors of interest to the executive branch, such as
the energy sector or telecommunications, where certain entities may be favoured
depending on their political alignment.

13 R Alcazar Silva, ‘Sin tanto conflicto (£l Economista, 6 February 2025), www.eleconomista.com.
mx/opinion /tanto-conflicto-20250206-745181.html, accessed 2 June 2025.
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This article briefly describes the barriers to competition concept under Ley Federal
de Competencia Economica (the ‘Mexican Antitrust Law’) and the way it has been
interpreted and applied by the Mexican Antitrust Commission (MAC).

Definition

The Mexican Antitrust Law was published on 23 May 2014, and went into effect 45
calendar days after its publication. Prior to its enactment, Mexican antitrust laws
did not contemplate the barriers to competition concept. The definition under
the Mexican Antitrust Law is as follows:
‘Barriers to Competition and Free Market Access: Any structural market
characteristic, act or deed performed by Economic Agents' with the purpose
or effect of impeding access to competitors or limit their ability to compete
in the markets; which impedes or distorts the process of competition and
free market access, as well as any legal provision issued by any level of
government that unduly impedes or distorts the process of competition
and free market access....”?

1 Under the Mexican Antitrust Law, the term ‘economic agent’ is defined as any individual
company or entity.
2 Mexican Antitrust Law, art 3, fr IV.
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Powers of antitrust authorities

MAC may start an investigation into barriers to competition upon request of the
Mexican executive branch or if MAC authorises an investigation. The process
includes two phases: (1) an investigation and (2) a lawsuit-type phase.

Investigation

MAC is required to publish a notice that an investigation regarding barriers to
competition has started. Among other things, the notice must describe the relevant
market. During the investigation stage, MAC is empowered to conduct audits and
require the disclosure of relevant data and documents. Upon conclusion of the
investigation, MAC may issue a preliminary opinion or it may choose to close the
process. The preliminary opinion must propose corrective measures and must be
served on the companies that may be affected as a result thereof.

Lawsuit-type phase

During this stage, the alleged infractor and other affected persons are entitled
to submit information and evidence they may deem relevant to their defences
and MAC is required to review them. The alleged infractor is entitled to submit
a proposal to eliminate the competition barriers. After that, MAC issues a final
resolution which may; (1) require wrongdoers to eliminate the competition barrier;
or (2) recommend a competent government agency to modify the law or regulation
that negatively affects competition.

Investigations

MAC has only conducted a small number of investigations based on barriers to
competition. Below we provide a brief description of the most relevant.

Truck freight transportation

This investigation was opened in 2015 and concluded in 2016. MAC found that
the laws of the state of Sinaloa® created barriers to competition in the truck
freight transportation market, because the granting of licences was subject to the
government’s discretion. MAC claimed that this unduly restricted the participation
of certain truck transportation companies and vertical integration was limited.
MAC’s recommendation to the Sinaloa state government was to eliminate the

3 Mexico is a federation formed by 32 states and Mexico City, which is the seat of the federal
government.
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government’s discretionary powers and to permit companies to carry their own
products with trucks belonging to themselves without limitation.

Raw cow milk for industrial purposes

This investigation started in 2017 and was completed on 3 March 2020. MAC ruled
that the laws of the state of Chihuahua created barriers to competition in the raw
cow milk for industrial purposes market, because products from other states were
required to pass a sanitary inspection that was not applied to local producers.
MAC recommended the Chihuahua government modify the law to eliminate said

legislation to allow producers of states other than Chihuahua to sell raw cow milk
in Chihuahua.

Transactions with credit cards

This investigation started in 2018 and finished in 2023. MAC identified several
barriers to competition in the card payment processing market. MAC detected
that, since the credit card payment network was integrated and governed by
competitors, it facilitated anti-competitive practices. MAC’s recommendations
included that the operating rules for and the admission of new financial
institutions to the payment network must be issued and enforced by the Central
Bank and the Securities and Exchange Commission, and to establish safeguards
and rules for the exchange of information and compliance with the Mexican
Antitrust Law.

Railroad freight transportation

MAC started this investigation in 2023, but to the best of our knowledge it has
not yet issued a preliminary opinion.

Retail e-commerce market

This investigation was opened in 2024 and is currently in process. MAC has already

ruled on a preliminary basis that, in principle, the following problems exist:

e the loyalty programmes in the marketplaces, for example, discounts in streaming
services, are artificial strategies to attract buyers and reduce possible use of
alternative marketplaces;

* some platforms do not allow its customers to select their preferred freight
company; and

e the algorithms utilised by marketplaces to inform on best deals are not
transparent.
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In order to overcome the alleged problems, MAC has preliminarily suggested the

following actions:

¢ unbundling of loyalty programmes that include services unrelated to the
marketplace, like streaming;

* providing customers with detailed information on how the best deals’ algorithms
work; and

¢ allowing customers to freely choose and hire the freight company for delivery
of products bought in the marketplace.

Change of policy?

Prior to the investigation in connection with the electronic retail market described
above, MAC had been focused on problems caused by legislation. This is the
first time MAC has built up a case of barriers to competition based on actions by
economic agents in a relevant market.

Comments on the barriers to competition

Below is a comparison intended to describe how barriers to competition differ
from other anti-competitive conduct prohibited by the Mexican Antitrust Law.

Barriers versus vertical monopolistic practices

The vertical monopolistic practices are listed exhaustively in the Mexican
Antitrust Law:
‘Article 56. The criteria referred to in subsection I of article 54 of this Law,
consist of any of the following:

I.  When Economic Agents that are not competitors incur in fixing,
imposing or establishing the exclusive marketing or distribution of
goods or services, defined by individuals or undertakings, geographic
locations or specific time periods, including the division, distribution or
allocation of clients or suppliers; as well as imposing the obligation not
to manufacture or distribute goods or provide services for a determined
or determinable period of time;

II. Imposing prices or other conditions that a distributor or supplier must
observe in supplying, marketing or distributing goods and services;

III. Conditioning a sale or transaction to the purchase, acquisition, sale or
provision of another good or service, normally different or distinguishable
or under a reciprocity basis;



Iv.

VIL

BARRIERS TO COMPETITION UNDER MEXICAN ANTITRUST LAW 75

Conditioning a sale, purchase or transaction to not using, acquiring,
selling, marketing or providing goods or services produced, processed,
distributed or marketed by a third party;

Unilaterally refusing to sell, market or supply certain individuals or
undertakings, available goods or services which are ordinarily offered to
third parties;

Concerting among several Economic Agents or inviting them to exert
pressure against a certain Economic Agent or to refuse to sell, market or
acquire goods or services from said Economic Agent, with the purpose of
dissuading it from a certain conduct, exert reprisals or compel its actions
in a specific direction;

Selling below the average variable cost or below the average total cost but
over its average variable cost, if there are elements to presume that the
Economic Agent could recoup its losses through future price increases,
in terms of the Regulatory Provisions;

VIII. Granting discounts, incentives, or benefits by producers or suppliers to

IX.

XI.

XIIL

purchasers under the condition not to use, acquire, market or provide
the goods or services produced, processed, distributed or marketed by a
third party, or the acquisition or transaction subject to the condition of
not selling, marketing or providing said goods or services to a third party;

Using profits attained from the sale, marketing or provision of a good
or service to finance the losses that result from the sale, marketing or
provision of another good or service;

Establishing different prices or conditions for selling to or purchasing
from different purchasers or sellers who are in like circumstances;

The action of one or several Economic Agents with the purpose or effect,
either directly or indirectly, of increasing the costs or altering the production
process or reducing the demand faced by other Economic Agents;

The refusal, restriction to access, or access under discriminatory terms
and conditions, to an essential facility by one or several Economic Agents,
and

XIII. The margin squeeze, consisting in reducing the existing margin between

the price of accessing an essential facility provided by one or several
Economic Agents and the price of the good or service offered to the final
consumer by said Economic Agents, which employs said input or facility
for its production.
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For the purposes of investigating and, when applicable, punishing the practices
referred to in subsections XII and XIII of this article, the Commission may
determine the existence of essential facilities without performing the procedure
established in article 94 of this Law.’

This catalogue of vertical monopolistic practices may not be extended by MAC. In
contrast, the concept of barriers to competition is much more malleable. Mexican
Antitrust Law does not have a detailed definition of barriers to competition. As
a result, any structural market characteristic or any act or deed by an economic
agent may be considered a barrier to the competition as long as it has the purpose
or effect of impeding access to competitors or limit their ability to compete in
the markets or distorts the process of competition and free market access as
determined by MAC.

In addition, a vertical monopolistic practice is not punishable unless the
wrongdoer has substantial market power and ‘has the purpose or may have the
effect of unduly displacing other Economic Agents of a relevant market or impede
their access or to establish exclusive advantages in favour of one or more Economic
Agents.”* Such market power is not a requirement to carry out an investigation
nor impose sanctions to any economic agent based on barriers to competition.

Further, under Mexican Antitrust Law, even if a certain practice falls within one
of the actions set forth in the above list, it would not be punishable where it is
proved that ‘gains in efficiency are generated which favourably impact upon the
process of economic competition and free market access, thus overcoming their
possible anti-competitive effects, and consequently result in an improvement of
consumer welfare.” Among the gains in efficiency the following may be considered:

‘a) The introduction of new goods or services; b) The utilisation of residual
lots, defective or perishable products; c) The reduction of costs resulting from
creating new techniques and production processes, asset integration, increases
in the production scale and the production of different goods or services using
the same production factors; d) The introduction of technological advances
that produce new or improved goods or services; €) The combination of
productive assets or investments and their returns, which improve the quality or
increase the attributes of the goods or services; f) The improvements in quality,
investments and returns, timeliness and service which favourably impact upon
the distribution channel; and g) Other gains, which are proven to render net
contributions to consumer welfare deriving from such practices which overcome
their anti-competitive effects.”

4  Mexican Antitrust Law, art 54.
5 Ibid, art 55.
6 Ibid.



BARRIERS TO COMPETITION UNDER MEXICAN ANTITRUST LAW 77

Mexican Antitrust Law does not provide any cases where the alleged barrier to the
competition may be exempted from punishment or regulation.

Barriers versus essential assets

Under Mexican Antitrust Law, to determine whether an essential asset exists, MAC

is required to consider the following:

‘. Ifthe facility is controlled by one, or several Economic Agents with
substantial market power or that have been found to be preponderant by
the Federal Telecommunications Institute;

II.  If the facility cannot feasibly be replicated by another Economic Agent due
to technical, legal or economic conditions;

III. If the facility is indispensable for the provision of goods or services in one
or more markets, and has no close substitutes;

IV. The circumstances under which the Economic Agent came to control the
facility, and

V. Other criteria which, if the case may be, are provided for in the Regulatory
Provisions.’”

Again, as with vertical restrictions, the definition of essential assets is more detailed
than barriers to competition. The law sets forth specific elements to determine what
an essential asset is. In contrast, the broad definition of barriers to competition
gives MAC more discretion to identify anti-competitive conduct. Further, the
essential element is subject to a substantial market power test, whereas the barriers
to competition investigation need not such a test.

Court precedents

To the best of our knowledge there are no Mexican court resolutions on barriers
to competition.

Conclusions

Discretionary powers

MAC has more discretion to rule in connection with barriers to competition than
in matters involving vertical monopolistic practices or essential assets, because
neither the Mexican Antitrust Law nor its regulations provide a detailed definition,
guidelines or exemptions in connection thereof.

7 Ibid, art 60.



78 CoMPETITION LAw INTERNATIONAL Vol 21 Nol June 2025

Trends

The current investigation with respect to the e-commerce retail market may be
the beginning of a shift of MAC’s policy to use the discretionary powers under
the Mexican Antitrust Law regarding barriers to competition. We will monitor
this process closely. Congress is also reviewing a new Mexican antitrust law. Under
such law, antitrust authorities will be a part of federal administration rather than
an independent governmental entity. The draft keeps the definition of barriers to
the competition and powers of MAC’s successor in connection thereof basically in
the same terms as the law that is still in effect. We will follow closely the approval
process as well the decisions of Mexican courts in connection thereof.

Role of antitrust authorities

The typical role of antitrust authorities is to prevent and punish monopolistic
practices. The risk of enforcing the barriers to competition investigations in
a liberal fashion is that the Mexican antitrust authority will become a type of
government regulatory body, which might not be its correct function.
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Introduction

The forthcoming Guidelines on Vertical and Horizontal Agreements, issued in
draft form by the General Authority for Competition' (GAC), constitute a key
reference for understanding how agreements between undertakings are assessed

1 The General Authority for Competition was established in the Kingdom of Saudi Arabia in
2004, pursuant to the Competition Law issued by Royal Decree No M /25. Initially known
as the Competition Protection Council, it operated under the auspices of the Ministry of
Commerce. In 2018, the Council of Ministers issued Resolution No 55, dated 10 October 2017,
providing for the Authority’s separation from the Ministry of Commerce and its transformation
into an independent public entity - financially and administratively - under the name ‘General
Authority for Competition’, reporting directly to the Prime Minister (currently the Crown
Prince). This institutional shift conferred broader powers and greater autonomy upon GAC,
enhancing its capacity to enforce the Competition Law and to take necessary measures to
ensure a fair and growth-oriented market environment.
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under the Saudi Competition Law. The draft was released for public consultation
via the Istitlaa platform? in July 2024, and its official publication is expected in
due course.™*

These draft Guidelines have been developed based on the Competition Law
(the ‘Law’) and its Implementing Regulations. Their objective is to clarify GAC’s
approach to analysing both horizontal and vertical agreements and to assist
undertakings in assessing the potential competitive risks associated with such
agreements — whether horizontal (ie, between competitors operating at the
same level of the supply chain) or vertical (ie, between undertakings at different
levels of the supply chain). To this end, the draft Guidelines provide a structured
framework for assessing agreements, enabling undertakings to evaluate their
arrangements in a methodical and informed manner. The draft Guidelines also
propose methodologies and interpretive criteria that GAC is expected to adopt in
evaluating applications for exemption under Article 8 of the Law.

This article provides one of the first English-language legal analyses of the draft
Guidelines, focusing on the legal and economic aspects of such agreements as
articulated herein. It does so by examining the interpretation of the Competition
Law and its relevant regulations, the obligations imposed on undertakings, violations
and sanctions, and the legal conditions for exemption. From a technical perspective,
the article also considers the impact of vertical and horizontal agreements on market
dynamics and competition, and outlines the proposed assessment mechanisms for
evaluating such agreements in relation to their compatibility with the Competition Law.

2 Istitlaa Platform is a unified electronic platform managed by the National Competitiveness
Centre in the Kingdom of Saudi Arabia. Its purpose is to enable individuals, government
entities and the private sector to express their views and provide feedback on draft laws,
regulations and similar instruments related to economic and developmental matters prior
to their enactment. This contributes to enhancing transparency, improving the legislative
environment and fostering a secure and stable investment climate.

3 The original draft Guidelines were published in Arabic. This article is based on the author’s
direct review of the Arabic text.

4 As of May 2025, a final version has not yet been issued, and GAC may adopt a revised version
following stakeholder feedback
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Legal aspects of vertical and horizontal agreements

Statutory interpretation: Competition Law and Implementing Regulations

The Saudi Competition Law, promulgated by Royal Decree No M /75 of 2019,
prohibits any agreement or conduct that has the object or effect of restricting
competition. Article 5 of the Law applies broadly to all agreements — whether
horizontal or vertical, written or unwritten, formal or informal - if they distort
market dynamics. The Implementing Regulations, issued by GAC in 2019, provide
illustrative examples of such prohibited conduct and clarify that the prohibition
applies regardless of the parties’ position in the supply chain.

The Law and its Implementing Regulations provide illustrative (but non-
exhaustive) examples of prohibited agreements and practices, including the
following:
® Price-fixing or coordination of trading conditions: Agreements between

competitors to fix or suggest uniform prices for goods or services, or to agree on

the terms of sale or purchase in a manner that disrupts the competitive pricing
mechanism.
¢ Restricting production or supply: Agreements to limit production quantities,
product volume or weight, or to coordinate restrictions on the provision of
services, resulting in an artificial shortage in supply.
® Obstructing the flow of goods into the market: Any arrangements intended to
limit the free flow of goods or services into or within the market, either partially
or entirely — such as unjustified withholding of products, hoarding or refusal
to deal.
Excluding or preventing the entry of competitors: Agreements aimed at

impeding a new entrant’s access to the market or driving an existing competitor
out - such as competitors colluding to pressure suppliers or customers not to
deal with a new rival.

¢ Collective boycotts: Withholding goods or services — partially or wholly - from
a particular undertaking or group of undertakings (eg, a group of suppliers
agreeing to cease supplying a specific distributor).

® Market or customer allocation: Agreements among competitors to divide
markets according to certain criteria - such as geographical regions, customer
categories, or specified time periods — whereby each party undertakes not to
compete in the agreed segments.

5 The first Competition Law in Saudi Arabia was enacted by Royal Decree No M /25 dated
21 July 2004. Its objective was to protect and promote fair competition and to combat
monopolistic practices that undermine lawful competition. In 2019, the Law was revised and
reissued to strengthen the legal framework for competition in the Kingdom, pursuant to Royal
Decree No M /75 dated 6 March 2019.
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® Freezing development or investment: Agreements to delay or suspend
manufacturing, development, marketing or investment activities, with the aim
of avoiding competition or preserving existing market shares.

* Bid rigging (collusion in tenders and auctions): Prior coordination among
bidders in public or private tenders or auctions — such as submitting cover bids
or rotating tender awards — undermining competitive procurement integrity.

These examples illustrate how the Law and its Implementing Regulations
identify and classify anti-competitive agreements. The Implementing Regulations
emphasise that no distinction is made between horizontal and vertical relationships
for the purpose of prohibition: any arrangement that undermines competition
constitutes a violation, provided that the conduct meets the legal threshold for
being considered anti-competitive, regardless of the nature of the relationship
between the parties.

In this context, reference should be made to a recent judgment issued by the
Administrative Court of Appeal in the Makkah Region, which established a notable
precedent in the interpretation of Article 5 of the Law. The judgment concerned
allegations of anti-competitive conduct between two companies operating in the
recycling sector. The court held that mere communication or bilateral coordination
is not sufficient in itself to establish a violation unless there is evidence of an
intent or actual effort to restrict competition across the relevant market. The court
also stressed the principle of proportionality in the imposition of penalties and
underscored the need for clear justification when imposing maximum fines.
In March 2025, the Supreme Administrative Court overturned the appeal
judgment and remanded the case for re-examination.

This development highlights the evolving judicial interpretation of competition
law provisions and underscores the importance of procedural safeguards in
enforcement actions.

Nonetheless, the Implementing Regulations provide for stricter treatment
in certain cases, specifically identifying certain horizontal agreements between
competitors as per se violations due to their severe impact on the market.

Paragraph 2 of Article 8 of the Implementing Regulations stipulates that
horizontal agreements between competing undertakings (whether current or
potential) are considered per se violations where they involve any of the following:
price fixing or coordination of sales terms, collective boycotts, market or customer
allocation, or bid rigging (ie, the same high-risk practices outlined above). In
contrast, vertical agreements between undertakings within the supply chain are not
automatically deemed per se violations. Instead, they are subject to an assessment of
their actual effect on competition, as further discussed in the economic assessment
section of this article.
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Obligations of the parties under agreements

Undertakings (ie, companies or commercial entities) involved in any horizontal
or vertical agreement bear a fundamental legal obligation to ensure that their
agreements comply with the Competition Law and do not include provisions that
could harm competition. Undertakings must review and assess their contractual
arrangements — whether horizontal or vertical in nature - to ensure that they do
not contain anti-competitive objectives or effects. Any agreement between two or
more undertakings that is suspected of having a restrictive impact on competition

(such as price fixing or market allocation) may expose the parties to liability unless

rectified or legally justified.

Accordingly, undertakings are obliged to:

* Comply with the Competition Law and its Regulations: Undertakings must
fully comply with the Competition Law and its Implementing Regulations. This
includes refraining from entering into or executing any agreement — whether
formal or informal - that contains arrangements explicitly prohibited under
Article 5 of the Law. This obligation applies even to informal understandings or
verbal agreements between competitors, as the Law covers all types of agreements,
whether formal or informal.

¢ Conduct prior self-assessment of agreements: While the Law does not prescribe
aspecific process, the draft Guidelines recommend that undertakings conduct a
prior assessment — particularly for non-standard or complex arrangements - to
ensure compliance. To support this, the draft Guidelines provide a structured
framework for analysing agreements and identifying potential competitive risks
in a methodical and informed manner.

* Apply for exemption where appropriate: If the parties believe that a particular
agreement may fall within the scope of the Law’s prohibition on anti-competitive
conduct, but simultaneously offers significant economic or efficiency gains
that benefit the public, they must submit an exemption request to GAC under
Article 8 of the Law. In such cases, the parties must justify their agreement
by demonstrating that it results in economic or technical improvements that
outweigh the harm to competition, in order to obtain prior approval that exempts
the agreement from the general prohibition.

* Comply with the conditions and limitations of any exemption: Where GAC
grants an exemption, the parties must adhere to the parameters and conditions
prescribed. These may include limiting the scope or duration of cooperation
or establishing mechanisms for monitoring the agreement’s implementation to
ensure the continued realisation of the benefits that justified the exemption and
to prevent any renewed harm to competition. As part of this process, the draft
Guidelines provide illustrative examples of such conditions to promote consistent
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and predictable application of the Law. More broadly, through these interpretive

tools, the draft Guidelines aim to assist undertakings in navigating the legal

requirements of the Competition Law with greater clarity and confidence.
In addition to the above, undertakings have a duty to cooperate fully with the
GAC during investigations or inquiries. GAC is vested with broad powers to verify
compliance with the Law, including reviewing records and data, and conducting
on-site inspections. Failure to cooperate, or obstructing GAC’s work - such as by
withholding information or submitting misleading data — constitutes a separate
violation that may expose the undertaking to additional sanctions under the
Law. Transparency and cooperation with GAC are thus integral components
of an undertaking’s obligations under the enforcement framework of the
Competition Law.

Violations and potential legal sanctions

As outlined above, entering into horizontal or vertical agreements that distort
competition constitutes a serious violation of the Law. Where it is established
that one or more undertakings have engaged in prohibited agreements without
having obtained a formal exemption, they may be subject to the penalties set forth
in Article 19 of the Competition Law.

Article 19 provides for deterrent sanctions designed to prevent and punish anti-
competitive conduct, including:

* Financial penalties: A fine of up to ten per cent of the annual turnover associated
with the violation may be imposed on the violating undertaking. Where the
total revenue attributable to the violation cannot be reliably determined,
the Committee for the Adjudication of Competition Law Violations (‘the
Committee’)® may instead impose a fine not exceeding SAR10m. These penalties
are intentionally calibrated at high ceilings to reflect the gravity of the violation
and may be doubled in cases of recidivism (ie, repeated violations). Alternatively,
the Committee may impose a fine of up to three times the unlawful profits gained
as aresult of the prohibited agreement, to ensure that the violating undertaking
does not retain any economic benefit from the violation.

Ancillary measures: In addition to monetary fines, GAC may adopt
supplementary measures to halt the violation and eliminate its effects. These
may include a daily penalty of up to SAR10,000 for each day the violation

6 The Committee for the Adjudication of Competition Law Violations is an independent body
established under the previous Competition Law of 2004, with its jurisdiction reaffirmed
under the current Competition Law. It is tasked with reviewing violations and issuing
enforceable decisions. Parties with a legal interest may challenge its decisions before the Saudi
administrative judiciary.
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continues following notification of the Committee’s decision. The Law empowers
GAC to order the temporary closure of the violating undertaking’s premises
for a period not exceeding 30 days if the violation is not remedied within the
specified deadline (90 days from the date of notification). GAC may also, where
appropriate, publish the penalty decision at the violator’s expense as a naming
and shaming measure, in line with the Law’s enforcement philosophy and to
reinforce deterrence.

¢ Compensation claims: The imposition of administrative penalties under the
Law does not preclude affected parties from seeking compensation before the
competent courts. Both competitors and consumers who have suffered harm asa
result of anti-competitive agreements may bring civil claims to recover damages
arising from such violations.

Conditions and requirements for exemptions

While anti-competitive agreements are generally prohibited, the Saudi Competition
Law recognises that certain agreements may generate economic efficiencies or
consumer benefits sufficient to justify an exemption. To this end, Article 8 of
the Law empowers the Board of Directors of GAC to exempt certain agreements
or practices from the application of Article 5, if the proposed arrangement
demonstrably enhances market performance or the efficiency of the undertakings
involved, in a manner that positively impacts consumers.

To qualify for an exemption, undertakings must demonstrate that the anticipated
benefits outweigh the harm resulting from the restriction of competition. The Law
and its Implementing Regulations set out specific conditions for the granting of
such exemptions. The draft Guidelines provide a technical interpretation of these
criteria and offer methodologies for their assessment, which may be summarised
as follows:
¢ Improvement in economic efficiency or quality: The agreement must result in

ameasurable improvement in the performance of the market or the participating

undertakings. This may be achieved through enhanced product or service quality,
technological advancement, innovation, or cost reductions that translate into
more favourable prices for consumers. The agreement must generate a benefit
or added value for the economy that could not be achieved as effectively through
traditional competitive mechanisms.

¢ Consumer benefit outweighing the restriction on competition: The interest
of the end consumer must be the primary consideration in evaluating any
exemption request. Article 8 explicitly requires that the benefit to consumers
from the agreement must outweigh the importance of preserving full
competition. For instance, if coordination among undertakings leads to the
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creation of a new product, higher quality, or significantly reduced prices, a
partial restriction on competition may be justifiable. GAC must be satisfied
that consumers will receive a fair share of any resulting gains, and that such
gains exceed any competitive harm.

* No complete elimination of competition and defined duration: Even where
significant benefits exist, an exemption may not be granted if it would eliminate
competition in a substantial portion of the relevant market. A minimum level
of effective competition must be preserved, and the contracting parties must
not be allowed to gain unchecked market power. GAC also considers the scope
and duration of the exemption, ensuring that it is not granted indefinitely.
Conditional, time-bound exemptions may be issued and are subject to
subsequent review.

* Necessity of the restriction to achieve the benefit (absence of less restrictive
alternatives): Applicants must demonstrate that the restrictive provisions are
necessary to realise the intended economic benefits. If the same outcomes can
be achieved through less restrictive arrangements, more onerous constraints
will not be permitted. A fundamental question must therefore be asked: Can
the objectives of the agreement be attained through alternative means that are
less harmful to competition? If so, the exemption will not be justified. Only
restrictions that are proportionate and indispensable to achieving the benefits
may be accepted.

* Submission of a complete application supported by evidence: A written
application must be submitted to GAC detailing the agreement, the parties
involved, the relevant market and the anticipated benefits. The application must
include supporting evidence - such as studies or data - that substantiate the
claimed advantages for competition or consumers. GAC will assess the application
against the above criteria and may request further information or propose
modifications to the agreement prior to rendering its decision. Parties must
await formal approval before implementing any agreement that falls within the
scope of Article 5; otherwise, they risk exposure to sanctions for non-compliance.

According to the draft Guidelines, GAC applies an objective, economics-based

approach in assessing exemption applications, weighing positive and negative

effects. If it is demonstrated that the agreement enhances market performance or
product efficiency in a way that promotes consumer welfare and clearly outweighs
any reduction in competition, GAC may grant the exemption, and the agreement
shall be deemed lawful but only within the defined parameters of the exemption.

However, if the claimed benefits cannot be substantiated, or if the competitive

harm is significant and not offset by compensating gains, the exemption will be

denied, and the agreement will remain prohibited.
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Ultimately, exemptions are regarded as narrowly tailored exceptions, intended
to facilitate pro-competitive cooperation between undertakings, so long as such
cooperation does not compromise the overarching objective of competition policy:
the protection of market structure and consumer welfare.

Economic (technical) aspects of vertical and horizontal agreements’

Impact of vertical and horizontal agreements on the market and fair competition

Vertical and horizontal agreements affect market dynamics and competitive
conditions in different ways, depending on the nature of the arrangement and
the relationship between the parties. From an economic perspective, horizontal
agreements — that is, agreements between competitors operating at the same level
of the market — are generally associated with significantly adverse effects on fair
competition. Vertical agreements —such as those between suppliers and distributors
—may have more nuanced effects: in some cases, they may harm competition, while
in others they may improve efficiency with minimal or no adverse impact. The
following section provides an analysis of their potential effects.

HORIZONTAL AGREEMENTS BETWEEN COMPETITORS

These are widely considered the most harmful to competition. When competitors
coordinate rather than compete, the market’s natural mechanisms - such as price
and quality discipline — break down. Anti-competitive horizontal agreements (eg,
cartels) often lead to higher prices, reduced output, lower quality and diminished
innovation compared to competitive conditions.

For instance, when competing undertakings agree on a fixed price, consumers
are denied the benefits of price reductions that would otherwise arise from market
rivalry. Similarly, when competitors divide markets or customers among themselves,
consumer choice is restricted, and each undertaking can effectively monopolise
its allocated segment without fear of losing customers - leading to inflated prices.
Such practices directly harm consumer welfare and violate the principle of equal

7 During the preparation of this article, on 8 April 2025, GAC issued the fifth edition of its guide
titled ‘Economic Concentration Guidelines 2025’, which addresses the competitive impacts
of economic concentrations (such as mergers and acquisitions). This guide differs from the
Guidelines on Vertical and Horizontal Agreements in terms of scope yet complements it in
achieving the objectives of enhancing competition. The Economic Concentration Guidelines
can be accessed at https: / /gacbep.gac.gov.sa/cms /b9376edc-79a1-4573-a36d-4f3effaba838.
pdf, accessed 2 June 2025.
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opportunity among undertakings, as each undertaking avoids effective competition
in reliance on mutual protection from competitors.

For this reason, competition law treats anti-competitive horizontal agreements as
the most serious violations, since they fundamentally undermine market fairness
and cause immediate economic harm. As such, the Law imposes strict prohibitions
on them, with specific types — such as price fixing and bid rigging — classified as
per se violations. In general, any short-term gain in profits for colluding parties
comes at the expense of greater long-term losses for consumers and the market
due to reduced competition.

VERTICAL AGREEMENTS BETWEEN SUPPLIERS AND DISTRIBUTORS (OR BETWEEN MANUFACTURERS AND RETAILERS)

Their impact on competition is more complex and depends on market structure
and the parties’ market power. In some cases, such agreements may enhance
competition, while in others they may restrict it.

On the positive side, parties in vertical relationships often have incentives to
improve supply chain efficiency and reduce costs. For example, a manufacturer
and distributor may agree on low pricing strategies or high service standards
to increase sales to end consumers. Vertical cooperation can lead to improved
distribution and marketing (eg, ensuring product availability, better after-sales
service), which ultimately benefits consumers.

Moreover, certain vertical restraints — such as exclusive distribution territories
- can encourage distributors to invest in their allocated areas and offer better
services without facing intra-brand competition. This can enhance efficiency
within a brand. Accordingly, not all vertical agreements are inherently
harmful; many raise no significant competition concerns, especially where the
supplier’s and distributor’s market shares are limited. Best practices, reflected
implicitly in the draft Guidelines, suggest that vertical agreements are unlikely
to pose material competition risks where each party’s market share is below
approximately 30 per cent.

On the negative side, vertical agreements may harm competition if one or both
parties have significant market power. In such cases, vertical arrangements can
raise barriers to entry. For example, if a dominant producer grants an exclusive
distribution right to a single distributor, this may foreclose other distributors from
the market and restrict access for competing suppliers.

Certain vertical restrictions may also raise consumer prices or reduce product
quality and variety by weakening competitive pressure across the distribution chain.
In some cases, a powerful undertaking may use vertical agreements to exclude
competitors or suppress innovation. The draft Guidelines cite examples of such
risks, including exclusive distribution agreements used by dominant undertakings
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to raise competitors’ costs or conceal coordinated behaviour between suppliers
and distributors.

Vertical restraints can also facilitate covert coordination - eg, where large
suppliers allocate geographic markets via exclusive agreements, thereby avoiding
direct competition, or where distributors coordinate against consumers.

In essence, vertical agreements that reduce competition between brands or
reinforce the dominance of a powerful undertaking may harm fair competition.
However, where their effect is limited to reducing intra-brand competition (with
strong inter-brand competition remaining intact), their impact on consumers
may be minimal.

Accordingly, vertical agreements must be assessed on a case-by-case basis,
weighing their potential efficiencies against their competitive risks.

EFFECT ON MARKET STRUCTURE AND COMPETITIVE FAIRNESS

Generally, harmful horizontal agreements increase market concentration
by allowing undertakings to behave as a collective monopoly or oligopoly,
undermining competitive pressures and creating unfair conditions for other
participants. Vertical agreements may affect market structure more indirectly; for
instance, exclusive arrangements may divide the market into closed segments for
each supplier-distributor pair or may deter the entry of new competitors.

This raises concerns about competitive fairness, as emerging undertakings or
potential entrants may be denied opportunities due to artificial barriers erected
by dominant contracting parties. From a consumer perspective, fair competition
entails choice, competitive pricing and high quality. Anti-competitive agreements
undermine these goals: price inflation, quality deterioration and lack of alternatives
are all symptoms of a distorted market.

Therefore, competition policy seeks to prevent agreements that disrupt the
competitive balance — whether through horizontal sharing of market power or
vertical structuring of markets that disadvantages competitors or consumers.

Technical assessment mechanisms for vertical and horizontal agreements

The draft Guidelines set out a structured technical methodology for assessing
any vertical or horizontal agreement and determining its compliance with the
Competition Law. This assessment combines legal analysis with economic theory
to evaluate the agreement’s effect on competition. The draft Guidelines present
a simplified framework to assist undertakings in conducting a preliminary self-
assessment of such agreements.
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The key phases and mechanisms of the technical assessment can be summarised
as follows.

1. IDENTIFYING THE TYPE OF AGREEMENT AND THE NATURE OF THE PARTIES" RELATIONSHIP

The first step is to classify the agreement as either horizontal (between competitors)
or vertical (between parties at different levels of the supply chain), or as a hybrid
containing elements of both. This classification is fundamental, as the degree
of competitive risk varies significantly: a horizontal agreement between direct
competitors is likely to pose a much higher risk to competition than restrictions
within a vertical arrangement between a supplier and a distributor.

Some agreements may involve both horizontal and vertical elements (eg, a joint
venture between competitors involving shared distribution). In such cases, each
component must be analysed separately.

This phase involves examining the economic relationship between the parties
and determining whether they are actual or potential competitors in any relevant
market. Where the parties are found to compete in the same market, any
coordination between them is treated with particular caution under the strict
rules governing horizontal agreements.

2. ANALYSING THE FORM AND OBJECTIVE OF THE CONDUCT (PRELII\/IINARY 'BY OBJECT' ASSESSI\/IENT)

Once the type of restriction is identified, the next step is to examine the nature
of the agreement or its clauses to determine whether they constitute by object
violations - ie, restrictions that are inherently harmful to competition under the
Law, without the need for detailed effects analysis.

The key question here is whether the form of the agreement itself reveals an
intent to restrict competition. For example, price fixing between competitors is
categorically harmful and thus qualifies as a per se violation, regardless of its size
or actual impact.

Such agreements, whose very purpose is anti-competitive, are considered legally
void unless covered by a specific exemption (which is rare in cases involving serious
violations). Other examples include market allocation and bid-rigging between
competitors.

However, if the agreement appears on its face to be lawful or neutral - such as
an exclusive distribution arrangement between a supplier and a distributor - then
the analysis proceeds further.

In summary, this step determines whether the agreement is ‘by object restrictive’.
If the answer is yes, it constitutes a violation without requiring a detailed market
analysis. If not, the assessment continues to the next stage.
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3. ASSESSING THE AGREEMENT'S IMPACT ON MARKET COMPETITION (QUANTITATIVE AND QUALITATIVE
ErrecTs ANALYSIS)

At this stage, GAC conducts a detailed market analysis to evaluate the actual or
potential effects of the agreement on competitive dynamics. This typically involves
the following:

DEFINING THE RELEVANT MARKET

The first step is to delineate the relevant market(s) potentially affected by the
agreement. This includes both the product dimension - ie, identifying goods or
services considered interchangeable from the consumer’s perspective — and the
geographic dimension of the market.

A precise market definition is essential to accurately assess the parties’ market
shares and the availability of competitive alternatives.

ASSESSING THE MARKET POWER OF THE PARTIES

GAC calculates the market shares of the parties involved and evaluates the overall
level of market concentration. If the combined market share of the parties is low
and the market features a number of effective competitors, it may be concluded
that the agreement is unlikely to produce anti-competitive effects.

Conversely, high combined market shares or the involvement of a dominant
undertaking are considered risk indicators. For instance, a vertical agreement
between two parties, each holding a ten per cent market share, may be deemed
to have negligible restrictive effects, whereas a similar agreement covering 50 per
cent of the market raises significant concern.

The draft Guidelines indicate that in most cases, vertical restrictions between
suppliers or buyers with market shares not exceeding 30 per cent are unlikely to
produce substantial anti-competitive effects. This figure is treated as a soft threshold
or indicative benchmark - not a strict legal limit.

ESTIMATING THE EXTENT OF COMPETITIVE HARM

GAC evaluates the breadth and scope of the agreement’s effect. Key questions

include:

® Does the restrictive provision apply solely to the contracting parties, or does it
spill over into the wider market?

® Who are the affected consumers or market participants?

® Does the restriction significantly impair competition across the market?
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If the impact is limited to a small niche or narrow sector, concerns may be
reduced. However, if the effect is broad —impacting a large segment of consumers
or the entire market - the risk becomes more serious.

GAC also examines the nature of the harm:

® Does the restriction lead to higher prices?
® Does it reduce product quality, diversity, or innovation?
These are the core variables used to measure harm to competition. For instance,
if there is a high probability that the agreement would result in a measurable
increase in prices or a significant limitation on consumer choice, this constitutes
material harm. GAC also considers potential indirect effects, such as the long-term
exclusion of competitors, which could reduce future market competition.

The economic analysis relies on available data and evidence, including:

* market reports;

® price studies (pre- and post-agreement);

e consumer behaviour patterns; and

® historical and comparative data.

GAC uses these inputs to model the competitive scenario with and without the
agreement (counterfactual analysis).

ASSESSMENT OF JUSTIFICATIONS AND CLAIMED EFFICIENCIES

If some negative effects are identified, the discussion may shift to whether the
agreement generates countervailing efficiencies that offset the harm. However,
at this third stage, the primary objective is to determine whether a substantial
restriction of competition exists.

If the agreement is found to produce no significant competitive harm - such as
in cases involving small undertakings or collaborations that enhance competition
(eg, ajoint R&D venture resulting in a new product competing with existing ones)
- it may be deemed compliant with the Competition Law without the need for
an exemption.

Where material harm is established, the analysis proceeds to the next stage to
consider whether the agreement may nonetheless be justified under exemption
criteria.

4. ASSESSING ELIGIBILITY FOR EXEMPTION (EFFICIENCY AND BENEFIT ANALYSIS)

Where the technical assessment reveals that the agreement entails a significant
restriction of competition, this does not automatically lead to a prohibition. Article
8 of the Competition Law provides a mechanism for exempting such agreements
where specific conditions are met. Accordingly, in this final stage, GAC considers
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the positive factors and mitigating circumstances that may justify permitting the
agreement despite its restrictive effects. This includes evaluating the following.

EcoNOMIC BENEFITS ACHIEVED

GAC examines the nature and scale of the economic benefits that the agreement
is expected to deliver. Examples include:

¢ development of new technology;

¢ reduction in production costs; and

* improvement in product quality.

The benefits must be clear, measurable and not merely speculative. GAC also assesses
the likely timeframe for realising these benefits and whether they will be felt by
consumers in tangible ways — such as lower prices or access to innovative products.

NECESSITY OF THE RESTRICTIONS TO ACHIEVE THE BENEFITS (CAUSAL L\NK)

GAC examines the causal relationship between the restrictive provisions and the
claimed benefits. Are the restrictions essential for achieving the stated efficiencies,
or could the benefits be realised through less restrictive means? The parties must
persuade GAC that the benefits cannot be achieved without the agreement - or
that the agreement represents the most effective method of doing so.

If it is possible to modify the agreement to reduce its restrictive effect while
preserving most of the intended benefit, an exemption may be granted conditionally.
For instance, if an information-sharing agreement among companies improves
demand forecasting (a benefit), but in its original form involves the exchange
of current pricing data (a harm), GAC may require the removal of price-related
disclosures to preserve the efficiency gain without unduly harming competition.

Only if the restrictions are shown to be indispensable and proportionate to the
benefits sought will they be accepted.

BALANCING CONSUMER BENEFITS AGAINST COMPETITIVE HARM

This is the decisive test for granting an exemption. GAC evaluates whether the
economic benefits of the conduct outweigh the competitive harm suffered
by consumers. In other words, do consumers gain more than they lose from
the agreement?

The benefits flowing from the exemption must clearly exceed the harm. If, for
example, the agreement results in a substantial price increase that far outweighs
any marginal improvement in product quality, then the justification fails.
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At this stage, GAC also considers whether the agreement would eliminate
competition entirely in the market. Even if some benefits exist, an exemption
will not be granted where the agreement leads to long-term market foreclosure
or absolute monopoly.

FINAL DECISION

Based on the above, GAC issues its legal and economic decision on the agreement.
If the agreement satisfies all criteria — demonstrable efficiency, necessity and
net benefit to consumers -~ GAC may recommend granting an exemption and
set appropriate conditions (eg, duration, scope and compliance obligations to
safeguard ongoing benefits).

If the agreement fails to meet these standards — particularly in the case of harmful
horizontal agreements — it will be deemed anti-competitive. The parties will be
required to terminate or substantiallyamend the arrangement, and penalties may
be imposed where necessary.

The assessment process combines legal (form and content) and economic
(effects and benefits) analysis to ensure a balanced and evidence-based outcome. In
complex cases, GAC may also rely on expert economists or commissioned market
studies to ensure accuracy in forecasting the agreement’s effects.

Summary of the technical assessment framework

According to the draft Guidelines, the technical evaluation of agreements proceeds

through four main steps:

1. Classification - identifying whether the agreement is horizontal, vertical or
hybrid.

2. ‘By object’ test — assessing whether the agreement is anti-competitive by its
nature.

3. Effects analysis - evaluating the actual or potential impact on market
structure, key competition indicators and consumer welfare.

4. Efficiency assessment — weighing the claimed benefits against the
competitive harm to determine whether an exemption may be granted.
This holistic methodology enables a nuanced understanding of each agreement
within its practical market context, balancing the imperative of safeguarding
competition with the potential for economically beneficial cooperation that may

ultimately serve consumer interests.

To illustrate the application of this methodology, the draft Guidelines include a
number of practical examples of agreements that may require technical analysis.
For horizontal agreements, these include:
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¢ exchanges of sensitive commercial information;

® ‘hub and spoke’ arrangements;

® agreements between trade associations, professional bodies, or self-regulatory
entities;

® R&D collaborations; and

® joint procurement, production, distribution or sales arrangements.

For vertical restrictions, examples include:

® exclusive branding agreements;

e exclusive distribution;

* bundled product restrictions;

e imposition of resale price conditions (eg, resale price maintenance (RPM) or
minimum advertised price (MAP) arrangements); and

e other comparable clauses that may affect competition.

These examples are illustrative rather than exhaustive, and reflect the types of

arrangements most commonly subject to technical scrutiny.

Conclusion

In conclusion, the draft Guidelines on Vertical and Horizontal Agreements offer a
comprehensive framework that integrates legal reasoning with economic analysis
to assess a wide range of agreements between undertakings. Legally, the draft
Guidelines clarify the scope of prohibited conduct under the Saudi Competition
Law, define the obligations of undertakings to avoid violations, and outline the
serious consequences of violations alongside the narrow conditions under which
exemptions may be granted.

From a technical (economic) perspective, the draft Guidelines examine the
impact of such agreements on market structure and the fairness of competition.
They provide a systematic assessment methodology grounded in objective criteria,
enabling a clear distinction between harmful, neutral and pro-competitive
arrangements.

The draft Guidelines equip undertakings with the tools to conduct accurate
self-assessments of their agreements and offer a structured path to benefit from
the exemption regime where its conditions are met. This promotes voluntary
compliance and reduces the risk of enforcement exposure. At the same time, the
draft Guidelines serve as a reference tool for GAC, supporting more transparent
and consistent enforcement aligned with international best practices.

Nonetheless, the real impact of these Guidelines will only emerge following
their official adoption and practical implementation. Adequate time will be
needed for both GAC personnel and market participants to familiarise themselves
with the new framework. Therefore, the success of this interpretive initiative
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will depend on the collective cooperation of all stakeholders, their shared
commitment to fostering a culture of compliance, the development of internal
assessment mechanisms, and the strengthening of mutual trust between the
public and private sectors.
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Introduction

After regaining independence following the collapse of the Soviet Union in 1991,
Ukraine has worked to develop its legal infrastructure, including antitrust legislation,
along with its merger control component.

The Ukrainian merger control regime has always been associated with very low
notification thresholds. Therefore, within the international legal community,
Ukraine has always been known as one of the jurisdictions which has triggered
merger clearance obligation for foreign-to-foreign transactions without significant
direct local nexus.
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As aresult, in the past few years, the Ukrainian watchdog - the Antimonopoly
Committee of Ukraine (AMCU) - has constantly been overwhelmed by a large
number of merger clearance notifications, the vast majority of which did not really
have any ‘antitrust’ substance.

The past decade has been particularly challenging for Ukraine, impacting its
merger control regime along with other aspects of antitrust law and the legal system
as a whole. The most significant drivers of legislative changes have traditionally
been major geopolitical and economic shifts. In Ukraine’s case, the Russian
invasion of 2014 followed by the fully fledged war in 2022, signing the Association
Agreement with the European Union (EU-Ukraine Agreement) in 2014, and the
country’s subsequent grant of European Union (EU) candidate status have been
the key catalysts for reforms and developments.

This article covers the following topics:
® changes in the Ukrainian merger control rules from 2024;
¢ ‘quasi-FDI’ screening as a part of the merger review process in Ukraine;

e antitrust enforcement in wartime; and
¢ takeaways and expectations.

Changes in legislation

By signing the EU-Ukraine Agreement in 2014, Ukraine committed to aligning
its competition law and enforcement practice to the EU acquis. This commitment
set the stage for comprehensive legal reforms, including those impacting antitrust
legislation and merger control in particular.

Back in 2019, European experts conducted a comparative legal analysis of
Ukrainian antitrust legislation, identifying areas that did not align with European
standards. Based on their insights, recommendations were issued for necessary
legislative amendments. Following these recommendations, priorities for reforms
in the competition area were developed and structured into two stages.

The first stage of the comprehensive reform took effect from 2024, introducing
important procedural changes, while the second stage is being prepared for
implementation as soon as possible. Both stages significantly reshape the merger
control regime.

The first stage of antitrust reform

The first stage of the antitrust reform was elaborated between early 2019 and
2023, laying the groundwork for a comprehensive overhaul of Ukraine’s antitrust
architecture. This period was dedicated to drafting, refining and aligning the
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legislative amendments with European standards to ensure a smooth transition
toward a more competitive and transparent market environment.

A major milestone in this process was the adoption of Bill No 5431' by
the Ukrainian Parliament on 9 August 2023 — a long-anticipated step toward
modernising antitrust regulations. Developed in accordance with Article 256 of the
EU-Ukraine Agreement, the Bill aims to harmonise Ukraine’s antitrust framework
with the EU acquis communautaire.

Although the Bill officially came into force on 1 January 2024, AMCU is still
in the process of finalising internal legal acts to ensure its smooth and effective
implementation.

The first stage of the reform introduced a range of revolutionary changes,
including:
¢ overhauling the merger control regime;
® enhancing leniency and settlement procedures, including exemptions from

liability for certain anti-competitive practices and abuses of dominance;
¢ introducing joint and several liability for antitrust violations;
® establishing clear procedures for dawn raids, conducted by the AMCU; and
* implementing guidelines on fines calculation.

Following this first reform stage, significant updates have been introduced to
the merger control regime.

Revised notification thresholds

Mergers (concentrations) are subject to mandatory clearance by the AMCU if one
of two notification thresholds is triggered:
® Threshold 1: The total worldwide turnover or value of assets of all the relevant
parties to the transaction exceeds €30m and the total Ukrainian turnover or
value of assets of each of at least two parties exceeds €4m; or
® Threshold 2: The Ukrainian total turnover or value of assets in Ukraine of at
least one party to the transaction exceeds €8m, and the total worldwide turnover
of at least one other party to the transaction exceeds €150m.
At first glance, the Threshold-2 adjustment — previously, €8m in Ukraine was
supposed to be attributed to the target(s) only - may broaden the range of
transactions caught by the mandatory clearance regime, even if the target lacks
direct presence in Ukraine.
The first stage has however finally introduced a long-awaited adjustment to
Ukraine’s merger control regime, allowing the exclusion of the seller’s financials
from the calculation of notification thresholds — a key factor in determining

1 Available at https: / /itd.rada.gov.ua/billinfo /Bills /Card /26405.
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whether a transaction requires mandatory clearance from the AMCU. This

exclusion applies in the following cumulative cases:

e control relations between the seller(s) and the target(s) are terminated as a result
of the transaction;

e the target entity does not own (directly or indirectly) any assets in Ukraine; and

e the target has not conducted any business activities (directly or indirectly) in
Ukraine during the two preceding fiscal years, as well as the current year in which
the transaction is executed.

This amendment has already reduced the number of foreign-to-foreign transactions

requiring AMCU approval, thereby easing the administrative burden on the

regulator and streamlining the merger review process.

Acquisition of non-controlling stake

Prior to the first stage of the reform, direct or indirect acquisition of a stake reaching
or exceeding 25 per cent or 50 per cent of voting rights was automatically classified
as a merger and required AMCU clearance (subject to financial thresholds).

Starting from 2024, acquisition of 25 per cent-plus interest is subject to mandatory
clearance in Ukraine only if it establishes control and grants the acquirer the ability
to exert decisive influence over the target. In other words, the acquisition of a
minority /non-controlling stake no longer requires mandatory AMCU approval.
This change significantly narrows the scope of transactions requiring merger
clearance in Ukraine.

Therefore, the focus is now on transactions that confer real control and decisive
influence (sole or joint).

Clarifying the legal status of joint ventures: merger or concerted action?

Even though the AMCU has already started the introduction of EU approaches

while handling full-function and non-full-function joint ventures (JVs), the concept

of JV functionality was not explicitly integrated in Ukrainian legislation. The first

stage of the reform has addressed this gap by formally codifying the concept.

Under the new framework:

e the establishment of full-function joint ventures from scratch is now unequivocally
classified as a merger; and

¢ the establishment of non-fullfunction joint ventures, on the other hand, is
considered concerted practice.

As a result, the criteria for determining whether the JV triggers mandatory

clearance now depends on specifics - that is, the ‘functionality’ of the joint venture

- ensuring greater legal clarity and alignment with EU standards.
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Multi-stage transactions

Notably, Ukraine’s merger control regime has traditionally taken a formalistic
approach, prioritising the form of a transaction over its substance. For example,
prior to the first stage of the reform, multi-stage transactions required separate
merger clearances for each step, such as the establishment of a special purpose
vehicle (SPV) and related share or asset deals.

The updated merger control regime introduces a more substantive approach,
treating transactions between the same parties, occurring within a two-year
period, and related to the same market as a single transaction. This shift aims to
streamline the approval process and reduce unnecessary regulatory burdens and
multiple filings.

Other changes

Apart from the above, the first stage of the reform introduced and clarified some

procedural stages of merger review process and rights of the parties, in particular:

e statutory deadlines for in-depth investigations (Phase II) and their specific stages
were established;

e the procedure for negotiating remedies (behavioural and structural) and the
requirements for such remedies became more detailed; and

¢ additional procedural rights and clarifications were introduced, allowing the
relevant parties to obtain preliminary conclusions from the AMCU on whether
the transaction is subject to merger clearance.

The second stage of antitrust reform

On 24 July 2024, as part of the ongoing antitrust reform, the AMCU revealed a
new draft Bill No 12440.> This kicked off the second stage of reform, which is still
subject to revision and adoption by the Parliament of Ukraine.

Draft Bill No 12440 was developed to catch up with Ukraine’s obligation in
accordance with the recommendations specified in the European Commission’s
reports on Ukraine’s application for EU membership and to continue strengthening
the institutional capacity of the AMCU.

The current version of the draft Bill proposes the following key changes in the
merger control space:
® Covering ancillary restraints by merger clearance. Under the existing

approach, ancillary restraints such as non-compete, non-poach clauses or other

restrictive covenants are not covered by a merger clearance process and are

2 Available at https: / /itd.rada.gov.ua/billlnfo /Bills /Card /55703.
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subject to mandatory separate clearance as concerted practices. The second
stage of the reform aims to eliminate the need to apply for separate clearances
on concerted practices, provided that the respective restrictive covenants do
not constitute hardcore restrictions (for example, price-fixing, market-sharing,
resale price maintenance, and so on).

Additional threshold for privatisation transactions. The purchase price in a
privatisation transaction will be applied when calculating notification thresholds
(in case it exceeds the total assets or turnover of the party of the transaction in
which stake or assets are privatised).
¢ Information exchange with foreign antitrust agencies. The second stage of the
reform may finally entitle the AMCU to officially share relevant information with
foreign antitrust agencies (including the European Commission). This change
may potentially expand the database of the AMCU and enhance the review
process of foreign-to-foreign deals with potential impact on Ukrainian market.
While the second stage has not yet been adopted, it is obvious that the antitrust
legislation will be developed to match the best European practices.

‘Quasi-FDI’ screening

Beyond its traditional merger control functions, in the years following the illegal
annexation of Ukrainian territories by Russia back in 2014, the AMCU was granted
extraordinary powers to block ‘undesirable‘ transactions involving sanctioned
parties, even when such deals did not raise antitrust concerns.

Thus, while there is no formal foreign direct investment (FDI) screening regime
in Ukraine, respective screening applies and is carried out by the AMCU (as a part
of the merger review process) as quasi-investment control authority.

Prior to the full-scale invasion by Russia in 2022, the Ukrainian sanctions list
mainly comprised Russian entities and individuals, and was not updated on a
regular basis. Following the outbreak of the war, the list has been updated on a
regular basis and includes legal entities and individuals from various jurisdictions,
including, but not limited to, the Republic of Belarus, Iran, China, etc.

According to the current status quo, the transactions that are subject to
mandatory merger clearance in Ukraine and involve (directly or indirectly) parties
entered into the Ukrainian Sanctions List should not be considered by the AMCU,
and clearance cannot be granted. The second stage of reform provides that those
respective transactions (directly or indirectly involving sanctioned legal entities
and individuals) to be null and void, and trigger a mandatory merger review
obligation in Ukraine.

Even if there are no sanctioned persons in the perimeter of the deal, parties to
transactions are expected to disclose information on their operations in Russia,
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Belarus and other ‘unfriendly’ jurisdictions (on a group level). De jure, merely
the fact of the respective dealings in /with such jurisdictions does not constitute
a reason to ban the transaction. Nevertheless, activities related to the military
sector of Russia, may significantly complicate the merger review process. Failure to
provide information may, in its turn, trigger delays and /or afine of up to 1 per cent
of annual turnover for the, so called, informational violation (failure to provide
correct information). Having said this, a thorough screening on preliminary
sanctions and Russian-related operations is a highly recommended exercise for
successful merger clearance in Ukraine.

While Ukraine keeps moving toward implementing a formal FDI screening
regime, the AMCU is likely to be deprived of its investment-related oversight
function to focus on ‘classic’ antitrust enforcement.

War and antitrust enforcement

With the introduction of martial law on February 2022, the AMCU initially
suspended its review of all merger notifications. This suspension remained in effect
until June 2022, when the AMCU resumed the analysis of pending notifications and
implemented a revised notifications process for mergers and concerted practices.

In 2024, the AMCU reviewed 547 notifications, comparing to 596 in 2023 and
5301n 2022. Ofthese, 416 notifications were considered, 131 were returned without
analysis (mainly due to their incompleteness), and 12 proceeded to Phase Il review.

As a result, in 2024 the AMCU granted 364 clearances, with transactions
primarily in the wholesale and retail (21.2 per cent), agricultural (18.7 per cent),
and financial (15.7 per cent) sectors.

The AMCU also intensified its scrutiny of non-compliance, investigating 63
gun-jumping cases, with fines totalling approximately UAH101,507.8m (around
€2.3m), compared to UAH94,844.4m (around €2.2m) in 2023.

Thus, despite the ongoing war, the AMCU has actively enforced merger control
rules.

To contribute to the development of the domestic defence sector, a temporary
clearance exemption was introduced for foreign-to-foreign transactions in the
defence, dual-use technology and manufacturing sectors. The exemption is subject
to the following conditions:

e the final recipients and /or customers of such technologies and /or items must
be the Armed Forces of Ukraine and/or other Ukrainian military and law
enforcement agencies;

* such technologies and /or products are not developed /manufactured in
Ukraine, or their domestic production output is insufficient for the Ukrainian
military sector at the time of closing the transaction; and
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e the party, or parties, acquiring control conduct activity on the markets of military
and dual-use technologies and /or items.

The above exemption will be valid during martial law and for 90 days following

its termination.

In practical terms, the transactions that do not benefit from the above exemption
and end up with the clearance obligation in Ukraine, but are related to and are
beneficial for the defence sector of Ukraine, tend to be processed in a much more
streamlined manner in comparison to other ‘regular’ deals.

These measures reflect Ukraine’s strategic focus on ensuring an adequate supply
of critical defence technologies and equipment while lifting regulatory barriers
in the face of ongoing security threats.

Takeaways and expectations

Despite the ongoing war, Ukraine has been dramatically advancing and improving
the domestic merger control regime, prompting both temporary measures for
transactions in the military sector and accelerating long-term reforms aimed at
aligning with EU standards.

Tangible reforms are on the way to enhance the handling process of foreign-to-
foreign transactions without direct Ukrainian nexus:
¢ exclusion of the seller’s financials to calculate the thresholds;
® notification /consideration of the multi-stage transactions as a single

concentration;

* climination of separate clearances for restrictive covenants (expected); and

¢ exemption for military-tech transactions (temporary).

The positive developments are implemented for global deals with the local nexus
too, especially concerning the more predictable timeframe and procedural rights
of the parties.

Ukraine’s path toward EU membership means that the AMCU will be involved
in more integrated cooperation with the European antitrust authorities and will
intensify its proactive monitoring of foreign transactions potentially subject to
Ukrainian merger clearance. Thus, the domestic agency is likely to gain access to
more instruments to trace gun-jumping practices and more efficiently prosecute
them. Scrutiny is expected to be with regard to transactions with a Russian angle.

Without a doubt, the efficient development of antitrust case law is directly
related to the ongoing war. Nevertheless, Ukraine and the AMCU have already
demonstrated their ability to adapt, develop and embrace the challenges.
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Introduction

The Uruguayan Administrative Litigation Court (the TCA) is the highest body with
jurisdiction regarding the jurisdictional review of the legitimacy of administrative
acts under Uruguayan law in general terms (without specialising in antitrust law).
Pursuant to Article 319 of the Uruguayan Constitution, the TCA ‘shall hear claims
for the annulment of final administrative acts, carried out by the Administration, in
the exercise of its functions, contrary to a rule of law or with a deviation of power’.
Its rulings are final and cannot be appealed.

By its recent ruling number 383 /2024, dated 20 August 2024 (the ‘Ruling’),
the TCA issued its decision on an annulment lawsuit filed by the pharmaceutical
company Roche International Ltd (‘Roche’) against the Uruguayan State (Ministry
of Economy and Finance), through which it requested the annulment of a decision
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issued by the Commission for the Promotion and Defence of Competition (the
‘Commission’, the main antitrust law enforcement body in Uruguay): decision
number 308 /021 dated 7 December 2021 (the ‘Decision’).

The Decision was issued in the context of investigation proceedings for potential
anti-competitive practices under the Law for the Defence of Free Competition in
Commerce number 18.159 (the LPDC), the main competition statute in Uruguay
setting the legal framework to prevent and sanction anti-competitive practices
in the country. The proceedings followed an administrative complaint pursued
by a competitor of Roche, Urufarma. Through the Decision, the Commission
had concluded a finding of an anti-competitive practice attributable to Roche
consisting of the abuse of a dominant position, essentially consisting of bundling
several medications as a package, establishing a barrier to entry, and leading to
an anti-competitive foreclosure effect on the market. In this context, through the
Decision the Commission had imposed a significant fine on Roche of seven million
indexed units (equivalent to approximately US$1m as of March 2025) — the fourth
highest antitrust sanction applied in Uruguay.

However, through the Ruling, the TCA decided to uphold Roche’s annulment
lawsuit and, on that basis, to annul the Decision, concluding that there was no
finding of anti-competitive practices attributable to Roche.

This constitutes a true local leading case which addresses the legitimacy of certain
business models frequently used in the pharmaceutical industry, particularly
bundling and innovative contracting methods such as subscription-based ‘Netflix-
style’ agreements. It also addresses competition between biological medications
and biosimilar medications, and fundamental issues related to the interpretation
of anti-competitive practices and the powers of enforcement bodies to review and
sanction them.

Summary of the case background

The case revolves around: (1) the commercialisation of Mabthera, a biological
medication produced by Roche that contains Rituximab as its active ingredient,
within an agreement for the acquisition of high-cost medications with the National
Resources Fund of Uruguay as the main supplier of the public sector (the ‘Fund’);
and (2) the market entry of Novex, a biosimilar medication offered by Urufarma,
a competitor of Roche.

The Fund is a non-state public entity governed under Uruguayan Law No
16,343, which operates as reinsurance for comprehensive health providers, for the
most complex and expensive products and services. Its role consists of providing
universal financial coverage for highly complex procedures and high-cost devices
and medications to all persons residing in the country with health coverage
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from the National Integrated Health System (SNIS). Due to its characteristics,
the Fund is virtually a monopsonistic buyer in relation to high-cost medications,
with noticeably relevant bargaining power. The Fund’s purchase agreements are
negotiated by the Fund and approved by its purchasing commission, including
among others, representatives of the Ministry of Economy and Finance (on which
the Commission also hierarchically depends).

Roche is a global pharmaceutical company that researches and develops
innovative biopharmaceutical drugs and diagnostic tests. It has been operating
in Uruguay for 75 years, offering alliances with the state, health institutions and
research centres to provide patients with greater access to innovative therapies.
It is a relevant supplier of the Fund. Within the framework of this relationship,
so-called risk-sharing agreements appeared from 2011 onwards and specific fixed-
payment agreements from 2016 onwards, in search of offering new products at
a sustainable and predictable cost. On the one hand, risk-sharing agreements in
the pharmaceutical industry in general involve global payment subscriptions to
suppliers in exchange for the provision - even unlimited - of drugs or medications
for the treatment of a population or specific groups over a defined period of time.
Meanwhile, fixed-payment agreements in the pharmaceutical industry are specific
risk-sharing agreements through which a purchaser pays a previously agreed fixed
amount to the supplier of a drug, regardless of the number of patients treated or
of the volume of medications acquired during a specified period.

In this context, and based on the results achieved by the Fund based on this
type of contracting structure, the Fund requested Roche to submit a proposal for
a bundled sale including high-cost medications that the Fund had already been
purchasing independently from Roche, seeking to obtain greater budgetary and
savings forecasts. As per such request, Roche and the Fund entered negotiations
that led to a bundled agreement for the acquisition of products and services —
including Mabthera — dated 8 February 2018 (hereinafter, the ‘Agreement’).

The Agreement involved what is known as ‘Netflix-style’ funding or risk-
sharing (used internationally for innovative medications), where the acquirer
pays a pre-set monthly fee, regardless of the number of patients and products
delivered per month, for a set period (which, in the case of the Agreement, did
not exceed two years).

At the request of the Fund and for greater protection of its interests, the
Agreement included renegotiation clauses which could be triggered in certain
scenarios; for example, in relation to substantial variations in the dollar exchange
rate and /or to face the registration in Uruguay of a biosimilar of the original
medications included in the Agreement, specifically anticipating the scenario of
a market opening.
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This market opening occurred because of the registration of Novex by Urufarma,
a biosimilar medication to Mabthera, approved by the Ministry of Public Health
of Uruguay in March 2018. In May 2018, and as per the renegotiation clause
envisaged in the Agreement, the Fund contacted Roche to inform it of this event
and request a renegotiation of the Agreement. In this context, it was the Fund that
requested Roche to submit alternative bids that included and excluded Mabthera.

Roche submitted multiple commercial proposals, including fully maintaining
the bundled Agreement, maintaining the bundled Agreement yet excluding
Mabthera and incorporating new medications instead, or terminating the
bundled Agreement and instead selling all the products that were part of it
individually, proposing variations in prices, as the economic-financial equation
of the Agreement would change. Urufarma also submitted a series of commercial
proposals to the Fund regarding Novex.

The Fund reviewed all the bids by both parties, and ultimately chose Roche’s
proposal, which involved maintaining the products bundled - including Mabthera
- but under improved commercial conditions, thereby signing an addendum to
the original Agreement. This was a unilateral decision adopted by the Fund as
buyer, which Urufarma acknowledged and consented to, as Urufarma did not file
timely administrative appeals against this decision by the Fund.

However, in December 2019, Urufarma pursued an administrative antitrust
complaint against Roche before the Commission, alleging the existence of an
abuse of a dominant position by Roche through the following anti-competitive
practices: tying, predation, unjustified restriction on the distribution of goods,
access restriction to essential infrastructure and unjustified barriers to entry to
potential entrants. This led to administrative proceedings for the investigation of
potentially anti-competitive practices under the LPDC, where both Roche and the
Fund defended the legitimacy and rationale of their conduct and of the Agreement.

Once the investigation was completed, the Commission dismissed most of the
anti-competitive practices alleged by Urufarma through the Decision, but it did
conclude a finding of: ‘abuse of a dominant position by Roche International Ltd.
by marketing several medications in bundled format through a single value (it has
a dominant position over 5 of the medications), added to the additional delivery
of medications at no cost, establishing a barrier to the entry of a competitor into
the market’.

As a result, and despite consistently recognising benefits that the bundled
structure would generate and that the proposal had been devised by the Fund,
the Commission argued that the outcome of the renegotiation: ‘could have been
more beneficial if the Fund had continued to market the bundled agreement as
it was without Mabthera (which would have reduced the value of the package),
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and marketed Novex outside of it’, stating that this ‘could not have been
possible given Roche’s refusal [to] quote the value of the bundled agreement
without including Rituximab’, and that this ‘left the Fund without the option
of choosing another supplier of Rituximab at that time’. The Commission
therefore questioned ‘Roche’s refusal to remove Rituximab from the bundled
agreement, which ended up creating a clear barrier to entry’, an action which,
in the Commission’s opinion, prevented the Fund from: ‘[accessing] the
marketing of the package for a lower value, which does not include Mabthera,
and acquiring Novex outside of it [thus] making it impossible for the Fund to
deploy its initial strategy’.

The Commission relied essentially on Articles 2 and 6 of the LPDC. Article 2
identifies abuse of dominant position as a prohibited practice (among others),
Article 6 defines the concept as follows:

‘For the purposes of Article 2 of this law, one or more agents shall be
deemed to hold a dominant position in the market when they are able
to substantially affect the relevant market variables, regardless of the
conduct of their competitors, buyers, or suppliers. Abuse of dominant
position shall be deemed to exist when the agent or agents in such a
position act improperly, with the aim of obtaining advantages or causing
harm to others, which would not have been possible in the absence of
such dominant position.’

In conclusion, through the Decision, the Commission decided to finish the
investigation with a finding of an anti-competitive practice attributable to Roche,
consisting of the abuse of a dominant position, by marketing several medications in
abundled format, establishing an entry barrier and leading to an anti-competitive
closure of the market.
Therefore, the Commission imposed on Roche a significant fine of seven million
indexed units (equivalent to approximately US$1m as of March 2025).
Meanwhile, in relation to the Fund, in the Decision, the Commission issued a
non-binding recommendation in the following terms:
‘Make arecommendation to the National Resources Fund so that when making
purchases of medications, evaluating the multiple objectives to be considered
by the Fund, it takes into account the possible efficiency gains as well as the
possible anti-competitive effects of package sales.’

Once the Decision was issued, Roche filed administrative appeals requesting its
revocation, which were explicitly rejected by the Commission and tacitly rejected
by its hierarchical body, the Ministry of Economy and Finance. Therefore, Roche
pursued an annulment lawsuit before the TCA, requesting that the Decision be
annulled on the grounds that it would be unlawful.
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The parties’ arguments

In the context of the administrative investigation, the administrative appeal and

the annulment lawsuit submitted before the TCA, Roche argued that the Decision

would be unlawful, essentially because of the following points:

¢ Consumers are the protected entity under the LPDC, and the ‘rule of reason’
constitutes the applicable analytical framework. These elements were not assessed
by the Commission, which instead focused on protecting Urufarma’s interests
as an individual competitor, without applying the ‘rule of reason’ to the case,
since its application would have evidenced that the Agreement could have led
to greater benefits or efficiency gains.

® Subscription-based ‘Netflix-style’ arrangements are widely used internationally
for innovative medications, offering unique opportunities to address access
challenges by providing buyers with more affordable alternatives.

® The Commission made an erroneous assessment of Roche’s market position
within the product relevant market (defined by the Commission as ‘the different
medications containing the active ingredient Rituximab’, a definition not
disputed by the TCA). While the positioning of Mabthera in the market was taken
into consideration, Roche could not act independently from the conduct of its
buyers - the Fund - or from its competitors. The Fund’s quasi-monopsonistic
behaviour in the relevant market significantly constrained Roche’s ability to
influence market conditions, as it was a key buyer in the market, dictating terms
and controlling pricing. This gave the Fund disproportionate bargaining power
over Roche, limiting Roche’s ability to exercise any significant market power on
its own. As aresult, Roche’s conduct was highly influenced by the Fund, and thus
Roche could not be considered to have a dominant position in the market under
the LPDC. Consequently, one of the prerequisites for the finding of abuse of
dominance, namely the existence of adominant position, was not met in this case

Roche had not imposed any conditions on the Fund in relation to the Agreement,
with the Fund being the party to decide the acquisition of the medications,
including the bundled structure, thus bundling was not a manifestation of an
alleged abuse of a dominant position by Roche.

The Fund has countervailing buyer power in a market with quasi-monopsonic
characteristics, and is the one to choose and implement the strategies and methods
of acquiring medications, including ‘Netflix-type’ risk-sharing agreements, as a
means of generating savings within its resources, having implemented this type
of agreement not only with Roche but with other laboratories, and not only in
relation to medications, but also in relation to medical devices. The Fund is
the one to unilaterally decide based on its own criteria. This bargaining power
resulted in obtaining favourable economic conditions, specifically lower prices
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than other buyers in Uruguay, as well as in significant budgetary stability, and
in the expansion of the spectrum of medications that it acquires and supplies.

The Fund never questioned Roche’s conduct.

® There is no abuse of a dominant position through the establishment of
barriers to entry, since the right to competition under the LPDC protects
reasonable and equal entry to competition but does not guarantee the results
of competition. In this case, a renegotiation of the Agreement occurred
following the entry of Novex as a biosimilar of Urufarma, Urufarma had
been able to compete by offering its products to the Fund and getting its bid
reviewed, in addition to having subsequently registered sales of Novex to
other buyers in the local market.

® The Commission exceeded its powers in this area and infringed the freedom of
trade and industry, since it does not have regulatory powers that would allow it
to generally interfere in commercial relations between private parties, and even
less impose specific contractual conditions or indicate to an economic agent
which would be the most convenient supplier in its opinion.

* The exercise proposed by the Commission and for which Roche was sanctioned

is contrafactual, unfounded, speculative and innovative, as it theorises whether

the result could have been more beneficial in another hypothetical scenario,

given a particularly vague theory of harm.

There had been no negative dynamic effects on the market, which should have

been the subject of review by the Commission.

® There was no consumer harm model, since the Commission had not proven
anti-competitive effects that could harm the welfare of current or future
consumers.

® The Commission’s arguments had illegitimately shifted during the administrative
proceedings, infringing the principles of due process, transparency and the
right to a defence.

¢ The sanction had illegitimately applied and quantified a penalty which infringed
the principles of gradualness, proportionality and reasonableness. This is
considering that, in the first 12 years of operation of the Commission as the
main enforcement body in Uruguay, there were only five sanctions recorded
equal to or greater than two million indexed units (with two of them annulled
by the TCA) in all cases dealing with more serious practices.

® The sanction also created an inconsistency by sanctioning Roche while only
issuing a non-binding recommendation to the Fund.

In its turn, during the annulment proceedings before the TCA, the Ministry of

Economy and Finance (as defendant) and Urufarma (as third party), defended

the legitimacy of the Decision, arguing in essence that:
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¢ the Fund lacked real countervailing buyer power vis-a-vis Roche - and in fact,
found itself in a situation of extreme vulnerability when facing procurement
proceedings for the acquisition of goods with inelastic demand — which had
forced the Fund to accept the conditions proposed by Roche;

® Roche held a monopolistic position with relation to most of the medications
included in the package supplied (specifically with regard to the medications
Avastin, Pegasys+, Valixa, Tarceva and Pulmozyme, excluding Mabthera and
Copegus) and had abused this position. In addition, whether the bundled
structure had come from a proposal by Roche or had been requested by the Fund
would be an irrelevant fact, since this would be unrelated to competitive conduct;

e it is estimated that if Roche was to break up the bundled structure and remove
Mabthera from the package, this would represent an eight per cent increase in
prices in comparison to Roche’s previous purchase price; and

¢ the creation of a barrier to entry was verified, as the Fund’s refusal would have
ended up causing the Urufarma medication not to be acquired by the Fund,
despite its lower market value.

The TCA Ruling

As anticipated, through the Ruling, the TCA unanimously decided to support
Roche’s annulment lawsuit (with favourable votes of its five ministers), sharing a
non-binding favourable opinion of the State Counsel for Administrative Litigation
and annulling the Commission’s Decision, considering that in this case there was
no evidence of anti-competitive practices attributable to Roche.

It is worth noting that, at the time the annulment proceedings were promoted,
it was a single-instance legal process that did not allow for appeal; therefore, the
Ruling marked the conclusion of the case.

The TCA’s Ruling represents a critical development in the interpretation and
application of antitrust law in Uruguay. By annulling the Commission’s Decision,
the TCA reinforced a principle that business relationships, particularly when
conducted within the boundaries of free trade, should be respected unless clear
evidence of anti-competitive behaviour exists. This decision is aligned with broader
principles of economic freedom and the right of businesses to compete in the
market without undue interference from regulatory bodies.

In that regard, the Ruling, after extensively reviewing the background of the case,
focuses its review on section 2, subsection 4 of the LPDC, which envisages that ‘the
exercise of an exceptional right, faculty or prerogative granted or recognised by law shall
not be considered anti-competitive practice or abuse of dominant position’. The Ruling
also concludes that, in this case, there is neither anti-competitive bundling (section 2,
subsection D, LPDC) nor abuse of dominant position in general terms (section 6, LPDC).
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In essence, the TCA argues that the Fund had made multiple acquisitions in
recent years under certain innovative contractual models such as the Agreement,
not only with Roche and not only in relation to medications, which occurred in
a context: ‘in which there was no similar product of any of said products on the
market’, and more specifically: ‘before URUFARMA introduced NOVEX into the
country’. The TCA further emphasises that after the registration of the Novex
biosimilar, the Fund exercised the renegotiation clause of the Agreement, inviting
both bidders to submit proposals, and after several exchanges, had selected Roche
again. Consequently, the Agreement took place within a context of free trade and
free contracting, without the bundled structure placing Roche in a position of
privilege or asymmetry vis-a-vis Urufarma.

The TCA insists that Roche had been sanctioned by the Commission essentially
for attempting to ‘maintain the relation [with the Fund] which the proposal
improves’. Thus, the TCA understands that:

‘The plaintiff [Roche] cannot be criticised neither for being the sole supplier
of certain medications, nor for attempting to maintain the contract it had
entered into by improving the originally agreed service. There is simply no rule
that forces Roche to give up its position in relation to the new competitor who
had, subsequently, registered a similar medication, possibly at a lower price.
It can be said that the plaintiff is trying to compete and, therefore, should not
be sanctioned if it is a matter of defending competition.’

In the Ruling, quoting a previous national precedent, the TCA also focuses on the
need to apply the rule of reason in accordance with the LPDC, and specifically that
the Commission as the enforcement body should have the burden of conclusively
proving the existence of the alleged anti-competitive practice. In this case, the
Commission failed to demonstrate that Roche’s actions - such as offering package
sales and exercising its renegotiation rights — constituted anti-competitive conduct.
The TCA noted that Roche’s actions were aligned with typical business practices
aimed at improving its bid, maintaining a contractual relationship and answering
to competition in the market.

In contrast, in the opinion of the TCA, the Commission: ‘overstepped its
powers and infringed the freedom of trade and industry’, essentially by making
considerations regarding the manner in which Roche should have priced its bid
to the Fund, and by seeking the imposition of certain contractual models, without
taking into account:

‘that it was a commercial relationship between private individuals, and after a
bidding process assessed by bodies of the non-state public entity [the Fund]
... which, based on its product needs, market conditions, and other variables,
freely opted for the one offered by the plaintiff here [Roche]’.
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Relevance of the case and of the Ruling

As anticipated, this case constitutes a genuine local leading case because it sets
out relevant criteria in relation to multiple relevant aspects.

First, regarding the interpretation of certain anti-competitive practices under
the LPDC. Although the concepts of bundling (section 2, subsection D, LPDC)
and abuse of a dominant position in general terms (Section 6, LPDC) are not
exhaustively developed, the potential legitimacy of the behaviour of an agent
holding a monopoly or dominant position is affirmed.

Second, regarding the scope and limits of the powers to investigate and sanction
prohibited practices under the LPDC, and taking into account the freedoms of
trade and contracting, it was concluded that the Commission exceeded its powers
in this area. It did not have the regulatory powers that would allow it to generally
interfere in a business relationship between private parties, and even less so to
either impose specific contractual conditions or indicate to an economic agent
which would be the most convenient supplier under its criteria.

Third, on the broader issue of legitimate competition on the merits in relation to
exercising renegotiation rights and seeking to maintain a contractual relationship,
here is the main focus of the Ruling:

“There is simply no rule that forces it [Roche] to give up its position in relation
to the new competitor that had registered a similar medication, possibly
cheaper, later. It can be said that the plaintiff is attempting to compete and
should therefore not be sanctioned if it is a matter of defending competition.’

Fourth, it confirmed the legitimacy of certain business models frequently used
in the pharmaceutical industry, particularly bundling and innovative contracting
methods such as subscription-based ‘Netflix-style’ agreements, as well as
competition between biological medications and biosimilar medications.

The aforementioned aspects are particularly relevant as Uruguay is still an
emerging jurisdiction with relative inexperience in antitrust law. Despite the
fact that the LPDC was enacted in 2007 and the Commission was established
in 2009, there are still no more than a handful of annual rulings by the TCA in
this field, and the Commission’s enforcement work is primarily focused on the
merger control regime, rather than on investigating and sanctioning potentially
prohibited practices.

In any case, we understand that there are additional arguments raised by Roche’s
defence that were not referred to by the TCA in the Ruling, and that it would have
been relevant to address as to provide additional insight:
¢ that the Fund had countervailing buyer power in a market with quasi-

monopsonistic characteristics, being the one to unilaterally decide with whom

and how to acquire based on its own criteria; and
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e that, in this case, Urufarma had been able to compete by offering its products
to the Fund and that its bid was reviewed, in addition to having subsequently
registered sales of Novex to other buyers in the local market.
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